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INTRODUCTION

In November 1993, the Governor's Commission on the Death
Penalty noted that racial disparity in the implementation of
Maryland's death penalty was a "legitimate concern."!' Therefore,
the Governor created the Task Force on the Fair Imposition of
Capital Punishment by Executive Order signed on July 2, 1996. This
Task Force was formed to determine the causes of racial disparities
in the administration of the death penalty in Maryland.? After
discussing its task, the Task Force determined that it would
develop appropriate recommendations for administrative or
legislative action.

Governor Parris N. Glendening stated that the "application of
the death penalty must be absolutely non-discriminatory. The
public must have confidence that the process is devoid of any
discrimination." The Task Force has spent six months reviewing
the issue of racial disparity within the administration of the
death penalty.

The Task Force was comprised of nine persons, seven of whom
were African-American and two of whom were Caucasian. The Task

Force was drawn from both the legal community and the general

Ispecifically, Finding 10 of the Commission's Report states,
"There is no evidence of intentional discrimination in the
implementation of the death penalty in Maryland, but racial
disparities in its implementation remain a matter of legitimate
concern." THE REPORT OF THE GOVERNOR'S COMMISSION ON THE DEATH PENALTY AN
ANALYSIS OF CAPITAL PUNISHMENT IN MARYLAND: 1978 to 1993, 201 (1993)
(hereinafter "1993 REPORTY).

2In its Report, the 1993 Commission stated that this issue "is
an extremely difficult one; clear answers are unlikely to be
forthcoming regardless of the resources assigned to the task."
1993 REPORT, 202.




public. Each Task Force member shared his/her time, dedication,
and expertise to study carefully and to recommend solutions to
this most difficult problen.

Stuart O. Simms, who was appointed by Governor Glendening to
chair the Task Force, is Maryland's Secretary of Juvenile Justice.
He is also the former Baltimore City State's Attorney and a past
president of the State's Attorney's Association of Maryland. Veda
P. Allen is a Baltimore resident and an account technician employed
by the U.S. Naval Academy. She is active in victim rights
organizations. Patricia C. Jessamy is the Baltimore City State's
Attorney. Richard M. Karceski, a Howard County resident, was
immediate past president of Maryland Criﬁinal Defense Attorney's
Association. Kenneth Montague, Esg. is an attorney in private
practice in Baltimore City, a member of the Maryland House of
Delegates, and a member of the House Judiciary Committee.

Richard B. Rosenblatt, who represented the Attorney General's
Office, is an Assistant Attorney General and is presently Deputy
Counsel for the Department of Public Safety and Correction. James
R. Sobers, who resides in Montgomery County, is a retired U.S. Army
Master Sergeant and former State Equal Employment Manager for the
District of Columbia National Guard. Decatur W. (Bucky) Trotter is
a member of the Maryland Senate, the Chair of the Rules Committee,
a member of the Finance Committee, a member of the Legislative
Policy Committee, a member of the Joint Committee on Budget and
Audit, and a member of the Joint Committee on Legislative Ethics.
Rodney C. Warren, who represented the Maryland Public Defender's

Office, is an Assistant Public Defender.




The Task Force extends its thanks to Ruth DeCoursey, Esq, an
associate of Mr Karceski who assisted in the discussions of the
Task Force.

The Task Force is deeply indebted to the Governor's Commission
on the Death Penalty (1993) for its report which improved the
understanding of the death penalty process and identified a first
layer of issued. Similarly, this report identifies another layer
of issues and makes recommendations for application to future
capital litigation in Maryland.

The Task Force began its work in July 1996 by holding public
meetings twice a month. In addition, two subcommittees met
separately. Following these meetings, the Task Force began review
of its draft report. The findings and recommendations were adopted
by consensus. Most, but not all, represent the unanimous view of
the Task Force members.
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EXECUTIVE SUMMARY
The charge of the Task Force was to determine the causes of
racial disparity in the administration of the death penalty in
Maryland. Based on its review of the death penalty process in
Maryland and literature on the administration of the death penalty,

the Task Force makes five (5) Findings and seven (7)

Recommendations. The recommendations alone will not solve the
issue. They will, however, improve the perception and
administration of the process. The Findings and Recommendations

are summarized below and also appear in Chapter IV of the Task
Force Report. Each Finding and Recommendation listed in Chapter IV
is followed by a Commentary which provides the reasons of the
Commission's action. The first three chapters of the Report
outline the death penalty process and information gathered by the
Task Force. The extensive Appendices provide readers of the Report
with references to an array of materials and information which can
be further analyzed and discussed.

Chapter I of the Report outlines the death penalty process.
Since there are many decision points in the administration of the
death penalty, the Task Force examined the order and context of the
process. Chapter 1 sets the stage for Chapter II which describes
how death penalty cases are prosecuted in Maryland.

Chapter III of the Report describes how the Task Force
gathered information on racial discrimination in the administrétion
of the death penalty. The Supreme Court has established that in
order to prove racial discrimination in the imposition of capital

punishment, one must prove that the discrimination was intentional




McCleskey v. Kemp. In McCleskey, a statistical analysis showing
that race of the defendant was a significant factor in whether a
death sentence would be imposed following a conviction for murder
was not proof of a constitutional violation. Legislative responses
to McCleskey have largely been unsuccessful. The state of New York
has enacted an appellate review standard in death penalty cases
that does allow the appellate court to determine whether the
sentence was due to the "impermissible factor" of race of the
defendant or victim.

The Task Force reviewed reports of several states which have
undertaken broad studies to determine whether race affects the
dispensation of justice in their civil and justice systems.

The Task Force's inquiry included an extensive number of
articles which have been published since McCleskey which contend
that the race of the victim influences the 1likelihood of a
defendant's being charged with murder or receiving the death
penalty. Nearly all of the articles rely on a type of statistical
analysis referred to as regression analysis. Regression analysis
is a concept which demonstrates how different variables relate to
an event or outcome. Conversely, the Task Force heard from experts
who maintained that in the vast number of death eligible cases, the
complexity of death penalty cases and the 1limitations of the
statistical model make regression analysis unreliable to prove
discrimination.

The Task Force inquiry also included examining several
specific hypotheticals as models for decision making in the death

penalty process to determine potential areas of racial
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discrimination. Finally, the Task Force considered and reviewed
diversity training and its usage in one large system, the United
States Defense Department. It also reviewed Trial Judge Reports in
Capital Sentencing in Maryland and the implications of those
reports on victims and survivors and judicial training initiatives.

The Task Force's Findings and Recommendations are as follows:

FINDING 1: Racial Disparity. The high percentage of African-
American prisoners under sentence of death and the low percentage
of prisoners under sentence of death whose victims were African-
American remains a causes for concern.

FINDING 2: Legal Remedy. Courts will only address

intentional discrimination within the capital punishment process.

FINDING 3: Potential for Prejudice. The potential for race
to constitute a factor in society's administration of Jjustice
exists within the entire criminal justice éystem and is increased
by the design of the capital punishment process.

FINDING 4: Regression Analysis. Regression analysis, a form
of statistical analysis, could be a helpful analytical tool to
examine allegations of racial discrimination in the capital
punishment process.

FINDING S. Victim/Survivor Issues. The continuity and

accuracy of information relating to victims and survivors during
the capital sentencing process should be addressed.

RECOMMENDATION 1: Diversity Training. Diversity training

programs should be developed for all components of the criminal
justice system including judges, court personnel, prosecutors,

defense attorneys, jurors and law enforcement personnel.




RECOMMENDATION 2: Jury Pool. Plans adopted for jury

selection in counties should require that jurors be drawn from
Motor Vehicle Administration drivers' permits in addition to voter
registration lists.

RECOMMENDATION 3: Voir Dire Examination. The state courts
should adopt a rule to permit limited inquiry of prospective jurors
to ensure that the race of the defendant or victim will not be
improperly considered in imposing sentence.

RECOMMENDATION 4: Jury Instruction. An optional defense

requested jury instruction should be created to instruct jurors
that their decision should be made without regard to race od the
defendant or race of the victim.

RECOMMENDATION 5: Appellate Review. State law should be
amended to provide that the Court of Appeals, on the automatic
review of death sentence, determine whether the sentence of death
was imposed under the influence of passion, prejudice or any other
arbitrary factor including whether the imposition of the verdict or
sentence was based upon the race of the defendant or of the
victim.

RECOMMENDATION 6: Victim/Survivor Issues. At any time in the
capital sentencing process, survivors of a homicide victim should
be allowed to add an appendix to the trial judge reports.

RECOMMENDATION 7: Further Study. Under the direction of the
Court of Appeals, the examination of the fair imposition of capital

punishment in Maryland should continue.
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CHAPTER I:
GENERAL OVERVIEW OF THE CAPITAL PUNISHMENT PROCESS

All death penalty cases throughout the United States proceed
within the framework of the criminal justice system. Regardless of
whether a case will end in a death sentence, each case proceeds
similarly from the commission of the crime through the defendant's
sentencing. For this reason, the Task Force considered the capital
punishment process within the context of the criminal justice
systen.

The capital punishment process begins with the commission of
a homicide. As soon as the homicide is reported, the investigation
begins. The investigation will involve one or more law enforcement
agencies whose officers will process the crime scene. The evidence
collected by these law enforcement officers will then be used by
the prosecution.

The prosecution of the crime is the next step in the capital
punishment process. The prosecutor must determine the specific
legal charges to bring against the defendant. This decision is
determined in large part by circumstantial and direct evidence, the
applicable laws, and other discretionary factors. At some point
subsequent to being charged or arrested, the defendant will select
an attorney to represent him or her throughout the case.

After charging, the prosecutor may determine whether he or she
will accept a guilty plea from the defendant. If the prosecutor

will accept a guilty plea, he or she must determine the terms.

@
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If the homicide is "death eligible", the prosecutor may
decide whether to seek the death penalty. The determination that
the death penalty will be sought depends upon whether the case is
death eligible, the prosecutor's application of the law, and his or
her subjective assessment of evidence. The prosecutor is not
required to seek a death penalty simply because a case appears to
be "déath eligible". Among the factors a prosecutor might consider
before committing the resources to seek the death penalty are the
strength of the case; the likelihood of a death sentence being
returned; the defendant's age, prior criminal record, parole and
probation history; as well as input from the defendant's family and
the victim's family. In most states, the decision to seek the
death penalty is at the sole discretion of the prosecutor.*

If the case is to proceed to trial, the next step in the

process relates to pre-trial considerations. These include the

3’To be "death eligible" in Maryland, a homicide must constitute
first degree murder and at least one "aggravating circumstance"
must be present. In addition, the defendant must be the actual
killer (except in a contract murder situation), at least 18 years
of age, and not mentally retarded.

A brief overview of Maryland's death penalty statute can be
found in Chapter II of this Report. An in-depth review of
Maryland's death penalty statute can be found in the 1993 RePORT, 1-
62. '

‘In Maryland, the decision to seek the death penalty is at the
sole discretion of the prosecutor of the county in which the crime
was committed. Calhoun v. State, 297 Md. 563, 602 (1983) (upholding
the capital punishment statute from a constitutional challenge
based upon varying policies of prosecutors across the State in
determining when to seek a death sentence).

2




selection of a trial judge and discovery.’ The defense may request
to have the trial moved to another county. The court may also
consider pre-~trial motions involving the admissibility of evidence
such as confessions, identifications, or physical evidence.

After pre-trial considerations, the actual trial may commence.
If the defendant requested a jury trial, a jury will be selected.
This will involve selecting twelve individual jurors from the jury
pool® through a process of questioning known as voir dire. During
voir dire, the jury pool is asked a series of questions. The judge
considers challenges to prospective jurors "for cause'" made by both
the prosecution and the defense during the jury selection process.
Prospective Jjurors may be struck from the pool for cause and
through peremptory challenges’. If the defendant does not request
a jury trial, the sentencing authority lies with the trial judge.

At trial, the evidence regarding the crime will be presented
by both the prosecution and the defense. At the conclusion of the
trial, the jury will be given legal instructions on the charges and

then will retire to consider a verdict as to the defendant's

In general, discovery allows both the prosecution and the
defense to find out what information the other has. Although
governed by many rules, the purpose of discovery is to allow each
side to prepare fully for trial and to avoid any surprises.

This Task Force considered the source for jury pools in the
Legal Subcommittee portion of Chapter III.

'A peremptory challenge is the "right to challenge a juror
without assigning, or being required to assign, a reason for the
challenge. In most jurisdictions each party to an action, both
civil and criminal, has a specified number of such challenges and
after using all his peremptory challenges he is required to furnish
a reason for subsequent challenges." BLAcCK'S Law DICTIONARY 1136 (6th
ed. 1990). :




Zinnocence or guilt. If the defendant is found guilty of first
degree murder® by a unanimous jury and is eligible for the death
penalty’, a separate sentencing hearing is held.

During the sentencing hearing, both the prosecution and the
defense present evidence regarding the defendant and why he or she
should or should not receive the death penalty. The sentencing
authority, either a judge or jury, then sentences the defendant.

After the defendant is sentenced, an automatic appeal follows
if a death sentence is returned. If the defendant's sentence is

upheld, an extensive appellate process may follow.

3There are two types of first degree murder in Maryland:
premeditated murder (Art. 27, sec. 407) and felony murder (Art. 27,
sec. 410). Premeditated murder is an intentional homicide
commnitted with premeditation, deliberation, or by lying in wait.
Felony murder is any homicide, intentional or unintentional, that
occurs during the commission of a robbery, rape, kidnapping, arson,
or other enumerated felony.

A defendant is eligible for the death penalty only if the
prosecution has filed a timely death notice.

4




CHAPTER II:

BRIEF OVERVIEW OF MARYLAND'S DEATH PENALTY STATUTE

A death penalty may only be imposed under the circumstances
set forth in Maryland's death penalty statute.!” To be sentenced
to death, a defendant must be found guilty of first degree
murder.!! A separate sentencing procedure must be held for a
defendant found guilty of first degree murder where the State has
given proper notice.?

During this separate sentenciﬁg procedure, the judge or jury
must find beyond a reasonable doubt that the defendant was (1) a
principal in the first degree (the actual killer and not an
accomplice) unless, it was a contract murder; (2) at least 18 years
of age; and (3) not mentally retarded. Once it is determined that
no impediment exists to the imposition of a death sentence, the
sentencing authority must determine that one or more of the

aggravating circumstances set out in the statute exists beyond a

Vart. 27, sec. 412. The 1993 Commission reviewed Maryland's
death penalty statute in depth. 1993 REPORT, 1-62.

There are two types of first degree murder in Maryland:
premeditated murder (Art. 27, sec. 407) and felony murder (Art. 27,
sec. 410). Premeditated murder 1is an intentional homicide
committed with premeditation, deliberation, or by lying in wait.
Felony murder is any homicide, intentional or unintentional, that
occurs during the commission of a robbery, rape, kidnapping, arson,
or other enumerated felony.

PArt. 27, sec. 413. Under Art. 27, sec. 412(b) (1), the State
must notify "the person in writing at least 30 days prior to trial
that it intended to seek a sentence of death, and advised the
person of each aggravating circumstance upon which it intended to
rely".




‘ reasonable doubt to impose death.? When the sentencing authority
is a jury, the decision that an aggravating circumstance exists
must be unanimous or the circumstance cannot be considered. If no

aggravating circumstances are found beyond a reasonable doubt, a

death sentence cannot be imposed.™

Bart. 27, sec. 413 sets out ten aggravating circumstances:

(1) The victim was a law enforcement officer
who was murdered while in the performance of
his duties.
(2) The defendant committed the murder at a
time when he was confined in any correction
institution.
(3) The defendant committed the murder in
furtherance of an escape or an attempt to
escape from or evade the lawful custody,
arrest, or detention of or by an officer or
guard of a correctional institution or by a
law enforcement officer.
(4) The victim was taken or attempted to be
. taken in the course of a kidnapping or
abduction or an attempt to kidnap or abduct.
(5) The victim was a child abducted in
violation of sec. 2 of this article.
(6) The defendant committed the murder
pursuant to an agreement or contract for
remuneration or the promise of remuneration to
commit the murder.
(7) The defendant engaged or employed another
person to commit the murder and the murder was
committed pursuant to an agreement or contract
for remuneration or the promise of
remuneration.
(8) At the time of the murder, the defendant
was under sentence of death or imprisonment
for life.
(9) The defendant committed more than one
offense of murder in the first degree arising
out of the same incident.
(10) The defendant committed the murder while
committing or attempting to commit a
carjacking, armed carjacking, robbery, arson
in the first degree, rape or sexual offense in
the first degree.

. Yart. 27, sec. 413(f).




If the sentencing authority finds that one or more of the
aggravating circumstances exist beyond a reasonable doubt, it then
considers whether any of the mitigating circumstances set out in

the statute exists.” Unanimity is not required for the mitigating

BThe eight mitigating circumstances set out in the statute
are:

(1) The defendant has not previously (i) been
found guilty of a crime of violence; (ii)
entered a plea of guilty or nolo contendere to
a charge of a crime of violence; or (iii) had
a judgment of probation on stay of entry of
judgment entered on a charge of a crime of
violence. As used in this paragraph, "crime
of violence" means abduction, arson in the
first degree, carjacking or armed carjacking,
or rape or sexual offense in the first or
second degree, or an attempt to commit any of
these offenses, or the use of a handgun in the
commission of a felony or another crime of
violence.

(2) The victim was a participant in the
defendant's conduct or consented to the act
which caused the victim's death.

(3) The defendant acted under substantial
duress, domination or provocation of another

person, but not so substantial as to
constitute a complete defense to the
prosecution.

(4) The murder was committed while the

capacity of the defendant to appreciate the
criminality of his conduct or to conform his
conduct to the requirements of law was
substantially impaired as a result of mental
incapacity, mental disorder or emotional
disturbance.

(5) The youthful age of the defendant at the
time of the crime.

(6) The act of the defendant was not the sole
proximate cause of the victim's death.

(7) It is unlikely that the defendant will
engage in further criminal activity that would
constitute a continuing threat to society.

(8) Any other facts which the jury or the
court specifically sets forth in writing that
it finds as mitigating circumstances in the
case.

¢




circumstances where the sentencing authority is a jury. Each
individual juror may find mitigation separately. Moreover, unlike
the aggravating circumstances, the list of mitigating circumstances
permits the identification of any ‘"other" faét that is
"mitigating”. If the sentencing authority finds that one or more
mitigating circumstance exists by a preponderance of the evidence,
it then determines whether the aggravating circumstances outweigh
the mitigating circumstances by a preponderance of the evidence.!®

If the sentencing authority finds that "the aggravating
circumstances outweigh the mitigating circumstances, the sentence
shall be death."! However, if the sentencing authority finds
that the "aggravating circumstances do not outweigh the mitigating
circumstances, a sentence of death may not be imposed."!® Again,
if the sentencing authority is a jury, the conclusion must be
unanimous. If uﬁanimity cannot be achieved, a death sentence may
not be imposed and a new sentencing proceeding cannot be convened.

If the death sentence is imposed, the case is automatically

appealed to Maryland's Court of Appeals.

aArt. 27, sec. 413 (g)-(h).
art. 27, sec. 413 (h) (2).

BaArt. 27, sec. 413 (h) (3).




CHAPTER III:
TASK FORCE MEETINGS AND INFORMATION GATHERING

The Task Force established two subcommittees, 1legal and
methodoldgy, to examine the issue of racial disparity in the
capital punishment process. These subcommittees met separately and
then reported to the Task Force. 1In addition to these subcommittee
reports, the Task Force considered reports concerning diversity
training, judicial training, trial judge reports, . and
victim/survivor issues.

The following is a summary of the subcommittee reports and the

additional reports heard by the Task Force.

A. Legal Subcommittee

1. Status of the Law
The discrimination in capital sentencing on the basis of race
of either the victim or the defendant has been the subject of legal
action. The claim that the disparity or differences between
Caucasians and African-Americans under sentence of death is
unconstitutional is based upon equal protection of the law. The
Fourteenth Amendment to the United States Constitution provides, in
pertinent part, that no person.shall be denied the equal protection

of the laws.similarly, disparity arising from the race of the

YaAlthough the State Constitution does not contain an express
equal protection clause, Article 24 of the Maryland Declaration of
Rights has always been held to embody the concept. Board of
Supervisors of Elections v. Goodsell, 284 Md. 279 (1979). The
Maryland Court of Appeals has concluded that Article 24 and the
Fourteenth Amendment have the same meaning and effect.
Pitsenberger v. Pitsenberger, 287 Md. 20 (1980).

9
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victim in a case where a defendant receives a death sentence is
challenged under the Fourteenth Amendment and its state
counterparts.

In 1987 the United States Supreme Court addressed the question
of racial disparity in the imposition of capital punishment in the
case of McCleskey v. Kemp, 481 U.S. 279 (1987). The factual
predicate for the Supreme Court's review was a study conducted in
the state of Georgia by Professor David Baldus. Baldus' multiple
variable regression statistical analysis suggested that the race of
the defendant was a significant factor in whether a death sentence
would be imposed following a conviction for murder. Baldus found
the race of the victim to be an even more significant factor. His
research found that a death sentence was more likely to be imposed
where the victim was Caucasian than where the victim was African-
American.

Although the lower court was unimpressed with the statistical
analysis,? the Supreme Court assumed the validity of the Baldus
study. Nevertheless, the Court found no constitutional infirmity.
In a 5-4 decision, the Court concluded that an equal protection
violation was not established where intentional discrimination was
not shown. Although the Baldus study may have shown significant
numerical disparity both with respect to victims and defendants,

the Court concluded that it did not demonstrate that the disparity

%see McCleskey v. Kemp, 580 F.Supp. 338 (ND Ga. 1984).

10




was the result of intentional discrimination.? The Court observed
that, without a constitutional violation, any remedy for racial
disparity must come from the legislatures rather than the courts.

Initial attempts to legislate a solution occurred in the

Congress of the United States in the form of the "Racial Justice

Act of 1991."%2 Under the Act, as proposed by Senator Joseph.

Biden (D-Del), "no person shall be put to death . . . if that
person's death furthers a racially discriminatory pattern."
Whenever the defense is able to show numerical disparity based upon
the race of either the defendant or the victim, the government must
show through "clear and convincing" evidence that non-racial
factors "persuasively" explain the disparity. The Act specifically
provided that the government could not satisfy its burden by only
showing that race was not a factor in the specific case being
tried. Pursuant to this Act, it would be incumbent upon the
prosecutor to justify the numerical disparity for the entire state
system. The Racial Justice Act was passed by the House of
Representatives, but was omitted from the final crime bill
considered by Congress.

Although the federal effort failed, attempts to pass the

Racial Justice Act in states continued. There have been several

Zlpollowing the McCleskey decision, the Supreme Court again
rejected a statistical study on disparate impact as a means of
generating an equal protection issue in U.S. v. Armstrong, 116
S.Ct. 1480 (1996). The issue in Armstrong related to selective
prosecution on the basis of race in crack cocaine distribution
cases. Armstrong is not a death penalty case.

Zg, 618, Chapter 177, section 2922 (a).

11
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close votes in several states, but no state has yet adopted the
law. Similarly, no state court has deviated from the United States
Supreme Court's analysis when reviewing this issue under the
state's constitution.

In enacting a death penalty statute, it appears that the New
York legislature made an attempt to address the issue of improper
consideration of race. The New York capital punishment process
includes mandated direct appellate review. The appellate review
statute sets out what the New York appellate court must consider:

With regard to the sentence, the court shall,
in addition to exercising the powers and scope
of review granted under subdivision one of
this section, determine:

(a) whether the sentence of death was imposed
under the influence of passion, prejudice, or
any other arbitrary or legally impermissible
factor including whether the imposition of the
verdict or sentence was based upon the race of
the defendant or a victim of the crime for
which the defendant was convicted;

(b) whether the sentence of death is excessive
or disproportionate to the penalty imposed in
similar cases considering both the crime and
the defendant. In conducting such review, the
court, upon request of the defendant, in
addition to any other determination, shall
review whether the sentence of death is
excessive or disproportionate to the penalty
imposed in similar cases by virtue of the race
of the defendant or a victim of the crime for
which the defendant was convicted;

N.Y. CRIM PRO s 470.30(3) (McKinney 1996).
Like other Jjurisdictions, Maryland's mandatory review

statute® requires review of the sentence to insure that it was not

Bart. 27, sec. 414.

12




imposed under the influence of passion or prejudice. However, the
Maryland statute does not make the specific reference to race found .

in the New York statute.




2. Jury Selection

In the Maryland case relating to Eugene Colvin-el, a jury was
the sentencing authority for both the trial and sentencing hearing.
This jury lacked African-American representation. This jury was
the result of a jury selection pool in which African-Americans were
severely underrepresented.?® The Court of Appeals applied long;
standing precedent to deny the challenge to the composition of the
jury array. The Court applied the principle that unless the voter
registration lists were used as a means of achieving "purposeful
discrimination," no constitutional clain is stated.
Underrepresentation in number, standing alone, does not state a
claim.

In his post conviction challenge to his sentence, Colvin-el
produced expert testimony analyzing voter registration information
(the sole source of Jjury selection) concluding that the
underrepresentation of minorities was statistically significant.
The expert concluded, however, that if voter registration lists and
driver's license lists are combined, the statistically significant
underrepresentation is eliminated.

The selection of persons for 3jury duty is based on the
language in Courts & Judicial Proceedings Article, section 8-104,
which provides:

The jury commissioner or the clerk of the
court shall select the names of the
prospective jurors from among those persons 18

years old or older whose names appear on the
voter registration 1lists, and from such

“see Colvin v. State, 299 Md. 88 (1984).
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additional sources permitted by a plan adopted
under (S) 8-201.

Generally, the 24 political jurisdictions in the State have
continued to 1limit the pool for Jjury selection to voter
registration lists, and have not used the flexibility allowed by
the section in adopting juror selection plans. Only Baltimore
city, Anne Arundel County?, Somerset County, Worcester County,
Dorchester County, and Howard County go beyond voter registration
lists for the source of prospective jurors to also include those

who hold driver's licenses.?

Banne Arundel County broadened its
source for prospective jurors after the decision in the Eugene

Colvin-el case.

%The provision of law permitting the counties to adopt a jury
selection plan that draws from sources in addition to voter
registration is not the "motor-voter" law. "Motor-voter" refers to
the 1law requiring that voter registration opportunities be
available as a part of the license application or renewal process.
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B. Methodology Subcommittee

The Methodology Subcommittee considered reports from other
jurisdictions regarding racial discrimination within the criminal
justice system. It also surveyed the literature regarding the fair
imposition of capital punishment. The committee also examined the
application of regression analysis to the study of racial disparity
in capital punishment and conducted an exercise during a Task Force
meeting regarding two hypothetical cases.

i. State Reports on Raciai and
Ethnic Bias in the Courts

The Task Force reviewed reports from eight states and the
District of Columbia that studied the issue of racial and ethnic
bias in the courts.?” 1In all but one state, these reports were the
product 6f a task force established by the highest state court.
Each task force was created in response to concerns that the
state's judicial system was biased in its treatment of racial and
ethnic minorities.

Task force size ranged from 13 to 40 members. While the
overwhelming majority of the members came from the state bench and
bar, lay persons were also represented. Each task force was
assisted by a full time project director and a technical support
staff. Funding of research projects was received from a wide

variety of sources including legislative appropriations, court

7 The eight states are california, District of Columbia,

Florida, Georgia, Iowa, Massachusetts, Michigan, New York, and
Washington. These final reports are set forth in Appendix A.
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administrative offices, grants from Dbar foundations and
solicitation of donations from the general public.

While each report examined a wide range of issues within the
entire judicial system, this section focuses on those findings
regarding minority representation in the 1legal work force, and
treatment of minorities in the criminal and juvenile Jjustice
systems.

Demographic surveys were conducted to determine the racial
composition of the legal work force. These studies indicated that
minorities are underrepresented in the legal community (i.e., as
judges and lawyers) as compared to their proportional
representation in the general population. While the percentage of
minority representation in the court system (i.e., clerks,
bailiffs, court reporters, etc.) was consistent with minority
representation in the general population, the studies indicated
that minorities remain significantly underrepresented in
supervisory positions.

Public hearings, mail surveys and telephone surveys were
conducted to determine how the general public and those involved in
the justice system perceived the treatment of minority defendants.
White males generally felt that minority defendants were treated as
fairly as their white counterparts. On the other hand, minorities
identified several areas in which they believed minority defendants
were treated unfairly when compared to similarly situated white
defendants. These areas included: harsher treatment of minority

juveniles due to cultural insensitivity; fewer opportunities for
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minority defendants to obtain pre-trial and pre-sentence release on

bond or personally recognizance; overcharging of minority
defendants by prosecutors as compared to similarly situated white
defendants; and heavier sentences imposed upon minority defendants.
Minorities also provided anecdotal data discussing their own
experiences of racial bias.

The Task Force consistently identified the absence of a
uniform system of data collection as the primary obstacle to
conducting a comparative analysis of perceived unfair treatment
versus actual treatment of minority defendants. This lack of
information led the task forces to recommend that a uniform system
of data collection be created. Until such uniform systems were
created, many task forces recommended sensitivity training for all
of those involved in the criminal Jjustice system and
diversification of the professional and non-professional legal work

force.

2. Literature Survey
The Task Force surveyed the 1literature regarding the fair
imposition of capital punishment.?® The following is a summary of

this survey.

a. General
In general, the studies found a disparity based upon the race

of the wvictim. According to the studies, the death penalty is

2A bibliography of the literature surveyed is set forth in
Appendix B.
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sought more often when the victim is white than when the victim is
African-American. In addition, the majority of the studies found
that African-American defendants accused of killing white victims
were more likely to receive the death penalty than white defendants
accused of killing'white victims.

In 1990, the U.S. General Accounting Office (hereinafter
"GAO") published a report concerning capital sentencing procedures
to determine if the race of either the victim or the defendant
influenced the likelihood that defendants would be sentenced to
death.?” The GAO collected both published and unpublished studies
done at the national, state, and local levels.

The GAO found a "pattern of evidence indicating racial
disparities in the charging, sentencing, and imposition of the
death penalty after the Furman decision."®® The race of the victim
was found to influence the likelihood of a defendant being charged
with capital murder or receiving the death penalty in 82% of the
studies.™

Evidence that the race of the victim influenced the outcome of
the case was stronger earlier in the judicial process than later.¥
Even after controlling for legally relevant variables and other

factors thought to influence death penalty sentencing, the studies

PGEN. Gov'T D1v., U.S. ACCOUNTING OFFICE REP. GGD-90-57, DEATH PENALTY
SENTENCING: RESEARCH INDICATES PATTERN OF RACIAL DISPARITIES (Feb. 26,
1990).

014, at 5.
Nr4d.
214.
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showed that differences remained in the likelihood of receiving the
death penalty based upon the race of the victim.® In sum, the
data supported a strong race of victim influence; however, the race
of defendant influence was not as clear.*

In Discrimination, Death and Denial: The Tolerance of Racial
Discrimination in Infliction of the Death Penalty,* Stephen B.
Bright discussed how these racial disparities enter the capital
sentencing process.* Bfight stated that minorities are
underrepresented in those ©positions governing the <capital
punishment process. Practically all of the prosecutors and judges
are white, even in areas with substantial minority populations.
Bright also found that racial minorities are often underrepresented
in jury pools and are often excluded in the jury selection process.
He also showed how this underrepresentation of racial minorities in
these positions actually results in racial disparity.

Bright stated that the "most important decisions that may
determine whether the accused is sentenced to die are those made by
the prosecutor."? Those prosecutorial decisions are influenced by
many factors such as the strength of the evidence. According to

Bright, even this factor is subject to racial variance because the

B1d. at 6.
H14.
335 SANTA CLARA L. REV. 433 (1995).

¥This article is representative of information found within
the literature surveyed.

%1Id. at 450. Many other authors also came to the conclusion
that the prosecutor's decision is most influential.
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amount of available evidence often differs "because local sheriffs
and police departments investigate crime in the white community
much more aggressively than crime in the black community."3

Additional factors influencing the prosecutors' decisions are
community outrage, '"the need to avenge the murder because of the
prominence of the victim in the community, the insistence of the
victim's family on the death penalty, the social and political
clout of the family in the community, and the amount of publicity
regarding the crime."® The type and amount of publicity a crime
receives throughout the process also greatly influences the
ultimate outcome of the case.

State's Attorney Joseph Cassilly in his appearance before the
Task Force stated that Maryland prosecutors have tried to assure
that the death penalty is imposed fairly. He suggested that any
examination of racial imbalance concerning those on death row ought
to begin with a broad examination of the universe of homicide cases
in the state.

Bright next considered the juries in death penalty cases. He
found that many capital cases "are tried in white flight suburban
communities where there are so few minority persons in the
community that there is a likelihood the minority community will be
underrepresented on the jury."’ And even when capital cases are

tried "in communities where there is a substantial minority

Brd. at 451.
¥1d4. at 452-3.

014, at 454.




population, prosecutors are often successful in preventing or
minimizing participation by minorities."¥

Bright also found that the role of the defense counsel lends
itself to discrimination. "A lawyer defending the accused in a
capital case has the obligation to investigate the 1life and
background of the «client in order to introduce mitigating
evidence."*? Therefore, the defendant's lawyer must be comfortable
working with the defendant, the defendant's family, and the
defendant's friends; otherwise, the defendant's case can be

jeopardized.

b. Florida

As noted in the 1993 Report, Florida's death penalty statute
is similar to Maryland's.** For that reason, the_Task Force found
the studies concerning the fair imposition of capital punishment in
Florida informative.

These studies found that cases with white victims were almost
six times more likely to involve a death sentence than those with
African-American victims. 1In fact, of those suspects who killed

white victims, African-American defendants were more than twice as

“71d.
21d. at 459.

$Like Maryland's death penalty statute, Florida's death
penalty statute applicable to first degree murder lists both
aggravating and mitigating circumstances and requires a weighing
process by the sentencing authority. However, in Florida the
jury's sentence is only advisory and the trial judge may override
a life sentence by sentencing the defendant to death, or a death
sentence by sentencing the defendant to life. Fla. Stat. Ann.
sec. 921.141 (West 1985 and Supp. 1993).

22




likely as white defendants to be sentenced to death. Moreover, an
African-American defendant suspected of killing a white victim was
fifteen times more likely to be sentenced to death than an African-
American defendant suspected of killing an African-American victim.

These results were found to be consistent in both felony
murder and multiple murder cases. One set of authors went so far
as to conclude that until "blacks and whites share a similar social
and economic status in society, continued use of the death penalty

will, in all likelihood, continue to add to the problems of racial

inequality."#

“Michael L. Radelet & Glenn L. Pierce, Choosing Those Who Will
Die: Race and the Death Penalty in Florida, 43 FLa. L. Rev. 1, 33
(1991).
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2. Regression Analysis

Virtually all of the articles which examine the fair
imposition of capital punishment employed regression analysis, a
type of statistical analysis. To enhance the Task Force's
interpretation of regression analysis, Dr. Raymond Paternoster, a
professor with the Institute of Criminology at the University of
Maryland College Park, gave a presentation. In addition,
representatives of the Task Force interviewed Dr. Joseph Katz, a
professor with the Department of Decision Sciences at Georgia State
University.

Regression analysis is a mathematical <concept which
demonstrates how a number of different explanatory variables relate
to a specific phenomenon.® Regression analysis considers this
relationship in such a way that one can look at the effects of many
variables simultaneously instead of one at a time.* A factor is
important if it has a substantial impact on the phenomenon being
explained. The more the factor impacts the phenomenon, the more
important it is. 1In addition, the factor must be quantifiable.

There are three distinct forms of regression analysis:
ordinary least squares, poisson (event count models), and logistic

regression. The form of regression analysis chosen to express the

A phenomenon is also known as an outcome or a dependent
variable.

“According to Dr. Paternoster, for a regression analysis of
capital sentencing decisions to be useful, anywhere from 10 to 50
variables must be considered.
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data depends upon the shape of the distribution of the
phenomenon. ¥
a. Dr. Paternoster

Dr. Paternoster used regression analysis in his examination of
the extent and magnitude of racial disparity under South Carolina's
capital sentencing process.® The focus of this study was to
examine the extent to which the race of the victim and offender
affected the prosecutor's decision to seek the death penalty and
the jury's decision to impose one.

Dr. Paternoster found that the prosecutor's decision to seek
the death penalty was made without regard to the defendant's race.
However, his research indicated that prosecutors' decisions were
influenced by the victim's race. After considering legally
appropriate considerations which could affect this outcome, Dr.
Paternoster made three findings. First, South Carolina prosecutors
were more likely to seek a death sentence in felony homicides of a
white than of a black, particularly if the offender was black.
Second, prosecutors' decisions to seek death were motivated by the
aggravation of the homicide as reflected both in particular

features and in an overall assessment of the case. Generally, the

“lordinary least square takes the form of a bell curve
distribution. The distribution of poisson is a rare event. And
the outcome of binary logistic regression analysis is a dichotomy.

“Raymond Paternoster & Ann Marie Kazyaka, The Administration
of the Death Penalty in South Carolina: Experience over the First
Few Years, 39 S.C. L. ReEv. 245 (1988).
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data showed that white-victim homicides were more aggravated than
black-victim homicides, particularly if the offender was black.®

Dr. Paternoster also concluded that South Carolina prosecutors
were operating with a race-specific definition of homicide
severity. "They appear to have tolerated greater aggravation when
the victim was black than when the victim was white, and when a
black was slain, prosecutors regularly sought a death sentence only
in a homicide of more than normal aggravation."

Dr. Paternoster also examined the extent to which the race of
the victim and offender affected the jury's decision to impose the
death penalty. Dr. Paternoster found that a jury was more likely
to sentence white offenders to death than black offenders. In
addition, the jury was more likely to impose a death sentence for
an offender who killed a black victim than for an offender who
killed a white victim. Dr. Paternoster also found that the "lowest
probability of a death sentence being imposed was for blacks
convicted of killing blacks™, but that "no large race-of-victim
effect existed between blacks who killed blacks and blacks who

slayed whites. "

It was difficult to draw firm conclusions from
the sentencing data because of the small number of capital

sentences imposed at the time of the study.

®1d. at 293-4.
014. at 321.
S'ltd. at 323.
S21d. at 324.
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During his presentation to the Task Force, Dr. Paternoster
stated that regression analysis was an excellent method to measure
the problem of racial disparity within a capital sentencing process
because the analysis can be challenged and tested. Each variable
chosen can be tested to prove whether it is significant and whether
it has been quantified correctly.

Dr. Paternoster stated that a study of the Maryland statute
may be helpful to calibrate the extent of discrimination, to
indicate arbitrariness and capriciousness, to identify those
characteristics that offend the conscience, to force Maryland
jurors to consistently impose the death sentence, and to devise a
basis for redefining capital punishment in Maryland. He estimated
bthat such a study may take nine months and cost approximately ten
thousand dollars ($10,000).

Dr. Paternoster also concluded that if the death penalty is to
be evenhanded, it should be reserved for the most brutal offenses.
His research found that racial disparity is greater in the less
aggravated death penalty cases. Conversely, defendants in more

aggravated cases were treated similarly.
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b. Dr. Joseph Katz

The Task Force interviewed Dr. Joseph L. Katz, a professor

with the Department of Decision Sciences at Georgia State
University, regarding his article, Warren McCleskey v. Ralph Kemp:

Is the Death Penalty in Georgia Racially Biased? Dr. Katz
testified for the State of Georgia at the evidentiary hearing held

in 1983 to investigate McCleskey's claims of racial bias in the
Georgia death sentencing system. In his article, Dr. Katz explains
why regression analysis or any statistical model is an
inappropriate tool for determining whether racial discrimination
exists within the death sentencing process.

First, each case must be reduced to a large number of
categorical variables which indicate the presence or absence of a
factor related to the murder (e.g., Was the victim drunk? Did the
victim provoke the defendant?). These categorical variables are
unable to capture important elements about a crime factor that are
necessary for assessing the severity of the murder. For instance,
the fact that the victim used alcohol before the homicide would
mitigate the homicide if the intoxicated victim provoked a fight
and attacked the defendant, but would aggravate the homicide if the
defendant robbed vand killed a drowsy victim. The regression
methodology throws together these categorical bits and pieces for
all cases in an attempt to explain overall sentencing outcomes.
Murder cases are stories, not a collection of aggravating,

mitigating and evidentiary categorical variables. A one page
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summary of a murder case provides much more information about the
crime and the appropriate sentence than 500 categorical variables.

Second, murder cases are complex. There are innumerable crime
factors and combinations of factors that could be important in
explaining the sentencing outcome for a case. In his terms, "This
is not traffic court." Jurors are faced with the difficult task of
sorting out what is often confusing and contradictory evidence that
is presented by the witnesses.

Third, the impact of both the racial and the nonracial
variables change, as the combination of crime factors that are
assigned to the regression model are varied. Due to the large
number of variables that could be meaningful in determining the
ultimate sentence, Dr. Katz believes that he can develop regression
sentencing models that show no statistically significant racial
effects. Furthermore, Dr. Katz believes that he can generate these
models with nonsignificant racial coefficients regardless of
whether or not the sentencing system is, in fact, racially biased.
In his view, these regression models are meaningless
representations of the sentencing system under study, and can be
constructed to possess either statistically significant or
nonsignificant racial effects.

Fourth, if the death sentencing process could be reduced to a
meaningful sentencing formula, as the regression methodology
attempts to do, Dr. Katz recommends that the jurors be sent home
and that death sentencing decisions be made by computer, applying

this formula. Dr. Katz believes that murder cases are far too
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complex and require careful presentation of the evidence and
witnésses in court to decide fairly the fate of the defendant. Dr.
Katz does not believe that such a simple reliable sentencing
formula is feasible.

Dr. Katz believes that the capital punishment process has
sufficient safety nets established within the process to avoid
unfairly sentencing defendants to death. The extensive appellate
review permits the convicted defendant to challenge his death
sentence on the grounds that it was imposed due to racial bias.
Dr. Katz believes that it is preferable to have the courts decide
what is fair, not a regression model which accounts for only
disconnected bits and pieces of a case.

If an inquiry is necessary to determine whether racial
discrimination is embedded in the death sentencing process, rather
than in an individual case, Dr. Katz believes that there is a need
for a very broad, detailed, in-depth summary of each of the
relevant cases. This case summary would attempt to follow the
decision making process of the prosecutors and juries by compiling
the information that was known to each decision maker at the time
decisions were made. This would be a costly and time consuming
process.

Dr. Katz believes that it is important to view and analyze
each case in its entirety for the purpose of judging the fairness
of the process. If racial bias is operating in the system, death-
sentenced defendants from the affected racial group would tend to

have committed murders that are more mitigated and less aggravated
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than the death sentenced defendants in the non affected racial
group. There is no strict statistical methodology or statistical
test that could be applied to the data. The decision about the
overall soundness of the sentencing process would be based upon the
judgment of the reviewer who is knowledgeable about the expected

operation of a fair death sentencing systemn.
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3. Hypothetical Case Exercises

To provide the Task Force with a context in which decisions
governing capital punishment occur, the Methodology Subcommittee
presented the Task Force with two hypothetical cases.”® The Task
Force members collectively considered the two hypothetical cases in
light of the capital punishment process, and the aggravating and
mitigating circumstances which the sentencing authority must
consider.

The Task Force began its examination of the hypothetical cases
by reviewing the capital sentencing process set forth in Chapter I.
The Task Force members concluded that racial prejudice could enter
the process at any step in a capital case. The Task Force,
however, focused on certain distinct aspects.

The publicity regarding an offense could affect whether a
death penalty would be sought. The amount of publicity is often
related to the race, wealth and social status of both the victim
and the defendant. Other factors such as the type of crime and the
location of the crime could also affect the publicity.

The Task Force also discussed the various processes available
to prosecutors to identify death penalty cases. There was a
discussion as to whether prosecutors considered external opinions
when making a decision to seek the death penalty. There was a
discussion of whether a prosecutor's policy on seeking a death
sentence was truly race neutral. While racial selectivity by

prosecutors could serve as a tool to control disparity, non

*The two hypothetical cases are set forth in Appendix C.
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racially neutral policies could obviously allow discrimination to
enter the process.

Removal was another issue specifically considered by the Task
Force. The Task Force discussed the legal process through which
the final destination of a removed case was determined. The Task
Force was concerned that removal from a metropolitaﬁ community to
a sparsely populated rural community may not truly result in a jury
of the defendant's peers.

The Task Force also examined the hypothetical case studies in
light of the aggravating and mitigating circumstances which would
be considered by the sentencing authority, i.e., the judge or the
jury.*® The Task Force concluded that the application of these
circumstances is not always precise because of the unique factual
circumstances that apply to each defendant. The application of
particular circumstances may depend upon the interpretation of the
evidence and facts by both the prosecutor and the sentencing
authority.%

With the aid of these hypotheticals, the Task Force
considered whether the potential for discrimination exists within

the process and what possible difficulties the process produces.

art. 27, sec. 413.

3For example, in the first hypothetical case, Ferguson killed
one person, but Francois killed five people. One of the
aggravating circumstances set out in Art. 27, sec. 413 is the
defendant killed more than one person. Francois clearly meets this
aggravating circumstance. However, Ferguson may or may not
depending on the interpretation of the evidence and facts by the
prosecutor, the sentencing authority, and the appellate court.
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C. Other Considerations
In addition to the subcommittee reports, the Task Force
considered diversity training, judicial training, trial judge

reports, and victim/survivor issues.

1. Diversity Training

At the suggestion of a Task Force member, James Sobers, the
Task Force considered the effectiveness and usefulness of diversity
training. The Department of Defense has implemented a diversity
training program for many years. The Task Force interviewed Major
Luis Calatayud, the Director for External Training at the
Department of Defense Equal Opportunity Management Institute.

During the interview, Major Calatayud explained that the
Department of Defense holds three sixteen-week courses a year to
train Military Equal Opportunity Advisors. These advisors become
the resident equal opportunity experts for their command. The
Institute also holds two week and one week programs directed at the
senior non-commissioned officer level and the program manager level
that are condensed versions of the sixteen-week course.

These shorter courses are intended to train managers of the
command in the language used within the subject matter of equal
opportunity as well as instruct them on the basic concepts used by
the Equal Opportunity Advisors. The Institute also gives two day
seminars on diversity geared towards the senior leadership level to
include all newly appointed officers and senior civilians at the

Senior Executive level.
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At Major Calatayud's suggestion, a representative from the
Task Force observed a two day diversity training seminar for those
in managerial positions at the Military District of Washington.
The course was taught in a facilitative manner. The trainers used
personal stories to explain concepts and drew on the audience for
discussions. Lecturing was kept to a minimum.

The seminar moved from the intra-personal level to the inter-
personal level and, finally, to the organizational level. At the
intra-personal level, the participants considered how they were
socialized and how their socialization impacts their perceptions of
people and how this might impact the decision-making process. At
the inter-personal 1level, the participants considered how to
communicate across cultural differences. The organizational level,
the participants learned how to integrate people's differences to
exploit individual strengths. The two day seminar covered a number
of topics including socialization, discrimination, racism, sexism,
extremism, affirmative action, and diversity.*

The Department of Defense Equal Opportunity Management
Institute offers a survey through which senior leaders at every
level can evaluate the organizational and equal opportunity climate
of their command.’” In this manner, 1leaders can evaluate the

effectiveness of his or her Equal Opportunity program. In

%A recommended reading list given out by the Department of
Defense Equal Opportunity Management Institute is set forth in
Appendix D.

’"These surveys are call Military Equal Opportunity Climate
Surveys or MEOCS. Two such surveys and explanatory material are in
Appendix E.
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addition, the survey better equips leaders to plan actions to
improve the overall climate which in turn has a positive effect on

nission readiness.

2. Judicial Training
The Judicial Institute is the training arm of the Maryland
Judiciary. The Institute has been in existence since 1981. Found
in Maryland's Administrative Office of the Courts, the Institute
offers basic orientation to trial judges as well as specific
courses 1in March, April, September and October. The specific
courses are planned by the Institutes's Board of Directors and
includes a broad range of subjects. The sessions are solely for
judges and are not mandatory. The Task Force learned that the
Institute is sensitive to the issues of gender bias, and ethnic and
cultural diversity. The Institute recently piloted courses
focusing on awareness of ethnic and cultural differences.
3. Trial Judge Reports
The Task Force examined trial judge reports as a potential
source of information and as a means of comparing similarities of
defendants sentenced to death.
After a sentence is imposed in a capital case, the trial judge
is required to prepare promptly a report and send it to the

8

parties.”® The required format of the report requests information

concerning the defendant, the victim, the offense, and the

%¥Maryland Rule 4-343(h).
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sentencing procedure.® In addition, the report requests the
recommendation of the trial court as to whether the imposition of
the death sentence is justified.®

The Task Force reviewed several trial judge reports and noted
that these reports were filled out inconsistently. Some reports
were extremely thorough, giving more information than was required.
Other reports, however, 1left the majority of the questions
' unanswered. This inconsistency precludes reliance on trial judge
reports at this time for any in-depth analysis of capital cases.®
Given the limited data, the Task Force was unable to find any
noteworthy similarities between defendants which would apply to the
focus of this Task Force.

4. Victim/Survivor Issues
The Task Force also considered victim and survivor issues.

Veda Allen, a survivor, presented three issues to the Task Force.

A copy of the Report format required by Rule 4-343(h) is set
forth in Appendix F.

®The Committee note under Rule 4-343 states that in "case of
a life sentence, the report of the judge is filed with the Clerk of
the Court of Appeals only for informational purposes to permit the
Court to make the determination in other cases required by Code,
Article 27, sec. 414 (e) (4)."

®iThe initial purpose of the trial judge report was to assist
the Court of Appeals in conducting the statutorily mandated
proportionality review. In Pulley v. Harris, 465 U.S. 37 (1984),
the Supreme Court held that proportionality review was not
constitutionally required, and the statutory mandate was deleted
shortly thereafter. See Laws of Maryland 1992, Chapter 331. 1In
proportionality review the Court of Appeals considered whether the
death sentence in the case against other cases which had received
the death penalty.
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First, Ms. Allen recommended that the data concerning the
victim required in the trial judge report be expanded to include
the victim's marital status, parental status, employment status,
level of academic training, hobbies, club memberships, community
participation, and the victim's future plans and goals. Second,
the victim impact statement should follow the defendant throughout
the judicial process and should be updated.

Third, additional information regarding the impact of the
crime on survivors should be collected. Such information should
include the emotional status of family members and significant
others, and psychological profiles on immediate family members and

other close friends and relatives.
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CHAPTER IV:

FINDINGS AND RECOMMENDATIONS

This Task Force has considered the issue of the fair
imposition of capital punishment. After studying the current
status of the law and the literature regarding this issue, the Task

Force makes the following findings and recommendations.

A. Findings

FINDING 1: Racial Disparity. This Task Force finds that the
high percentage of African-American prisoners under sentence of
death and that the low percentage of prisoners under sentence of
death whose victims were African-American remains a cause for
concern.

Commentary. This Task Force was updated on the racial
breakdown of those prisoners on death row: 14 African-Americans
and 3 Caucasians. Of these seventeen prisoners, only 6 African-
Americans victims were killed while 16 Caucasian victims were
killed. These racial disparities alone are cause for concern.%

The Task Force also surveyed the literature addressing the
issue of racial disparity in capital punishment processes across
the nation. The literature overwhelmingly found disparity with
respect to the race of the victim and disparity with respect to the

race of the defendant. These findings from various capital

A chart of defendants on Maryland's death row is set forth in
Appendix G.

39




punishment processes across the nation coupled with the racial
breakdown of prisoners on Maryland's death row and their victims
causes concern.

FINDING 2: Legal Remedy. The Task Force finds that courts
will only address intentional discrimination within the capital
punishment process. The courts have determined that the
legislature is the proper forum for addressing racial disparities
within the process.

Commentary. The United States Supreme Court examined the
issue of racial disparity within the capital punishment process in
McCleskey v. Kemp, 481 U.S. 279 (1987). In this case, the Court
found that the Baldus study, a regression analysis study, was
insufficient to overturn the defendant's sentence of death under
Equal Protection and the Eighth Amendment. In fact, the Court
states:

McCleskey's arguments are best presented to
the 1legislative bodies. It is not the
responsibility--or indeed even the right--of
this Court to determine the appropriate
punishment for particular crimes. It is the
legislatures, the elected representatives of
the people, that are "constituted to respond
to the will and consequently the moral values
of the people." [citations omitted].
Legislatures also are better qualified to
weigh and "evaluate the results of statistical
studies in terms of their own local conditions
and with a flexibility of approach that is not
available to the courts".
Id. at 319.

FINDING 3: Potential for Prejudice. Based upon the

literature survey and the examination of the hypothetical cases,

the Task Force finds that the potential for race to constitute a
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factor in the administration of justice exists within society's
criminal justice system and is increased by the design of the
capital punishment process.

Commentary. The literature regarding the capital punishment
process, which included many states, found that race may constitute
a factor 1in the process. First, minorities are often
underrepresented .in those positions governing the capital
punishment process. Second, the decisions of those governing the
capital punishment process; i.e., law enforcement officers,
prosecutors, defense attorneys, judges, and jurors, make decisions
which may affect the defendant sentence. Such decisions were
considered by the Task Force when they examined two hypothetical
cases according to the capital punishment process. This
examination demonstrated how and where race may become a factor.
In addition, the Task Force examined the two hypothetical cases
with respect to the aggravating and mitigating circumstances set
out in the statute. This examination also demonstrated how race
may become a factor.

Maryland may not be any different than the states which were
examined. Therefore, the further study recommended below becomes
increasingly important

FINDING 4: Regression Analysis. The Task Force finds that
regression analysis, a form of statistical analysis could be a
helpful analytical tool to examine allegations of racial
discrimination in the capital punishment process. Regression

analysis has been used in other states to assess the impact of race
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on the imposition of a death sentence. Based upon expert
testimony, this Task Force finds that in the most heinous cases
defendants and victims are treated equally. However, the race of
the defendant and the race of the victim may become factors in the
less heinous cases.

Commentary. There are those who question the value of
regression analysis studies to the assessment of the impact of race
on the imposition of a death sentence. According to some critics,
regression analysis studies give only bits and pieces of a case and
do not allow any one case to be seen in its entirety. Therefore,
regression analysis studies do not allow the varying degrees of
factors to be considered. In addition, the facts needed for a
successful regression analysis study are often unavailable or
inaccurate.

However, regression analysis is one useful tool, among many,
which provides a mechanism to evaluate the capital punishment
process. Used in conjunction with other mechanisms, regression
analysis studies provide important information.

Before a regression analysis study can be successfully done in
Maryland, however, better records of thé specific facts in all
death eligible cases must be maintained.

FINDING 5: Victim/Survivor Issues. Although not directly
related to the Executive Order, the Task Force finds that
information continuity issues relating to victims and survivors are

important and should be addressed.
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Commentary. At the present time, scant information relating
to victims is contained in the trial judge reports or anywhere
within the capital punishment process. Such information is
necessary to address the anomaly that the death penalty is rarely

imposed in cases where the victim is African-American.
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B. Recommendations

The preceding Findings led the Task Force to recommend several
administrative changes to the capital punishment process. Some of
the Task Force's Recommendations require statutory and rule
changes. Others merely call for continued cooperation among
participants in the administration of capital punishment.

RECOMMENDATION 1: Diversity Training. There being a
potential for bias and prejudice throughout the criminal justice
system in both capital and non-capital cases, the Task Force
recommends that a diversity training program be developed and
become a regular part of the training programs established for all
components of the criminal justice system including judges, court
personnel, prosecutors, defense attorneys, Jjurors, and law
enforcement personnel.

Commentary. Because racial bias is such a wide-spread
societal problem, diversity training for those involved in the
criminal justice system would be extremely beneficial to its fair
imposition. Diversity training should include the appreciation for
and valuation of the differences among groups and should include
such factors as cultural, ethnic, 1language and religious
differences. Where such programs have been initiated, it is
recommended that the programs be evaluated and focused to obtain
maximum self-awareness of potential subconscious bias, and made
mandatory. Where such programs are precluded due to financial
constraints, it is recommended that the State offer limited funding

for the training of in-house personnel who then would be able to
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provide initial training to the remainder of the office. It is
recommended that the public defender offer such training to those
members of the private defense bar interested in obtaining such
training.

In addition, the Task Force recommends that the Court of
Appeals consider including diversity training in their curriculum
for those attorneys who have just passed the Maryland State Bar.
The Task Force also recommends that the Court of Appeals consider
implementing diversity training for Jjurors prior to a capital
trial.

RECOMMENDATION 2: Jury Pool. The Task Force recommends that
the plan adopted for jury selection in each jurisdiction pursuant
to Courts & Judicial Proceedings Article, sec. 8-201 (1995
Repl.Vol.) be amended in those jurisdictions where jury selection
is made solely from the voter registration lists. The Task Force
recommends that the amended plan require that jurors be drawn from
a list obtained from the Motor Vehicle Administration of holders of
motor vehicle drivers' permits in addition to the voter
registration lists. Such a combined source of potential jurors is
likely to more accurately reflect the racial composition of the
community.

Commentary. According to statistics developed by Dr. Richard
Seltzer for the years prior to 1984, which were presented to the
Circuit Court for Anne Arﬁndel County in the post conviction
proceeding initiated by Eugene Colvin-el by John Morris, Esq.,

there was a statistically significant underrepresentation of
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African-Americans on voter registration records as compared to the
population reflected in census data. Although the testimony
specifically related to Anne Arundel County, Dr. Seltzer studied
several other Maryland jurisdictions and reached the same
conclusion. Dr. Seltzer's analysis of motor vehicle records
reflected that a merged voter registration/driver's license "pool"
did not differ to a significant respect from the community census
figures.

In his remarks to the Task Force, Mr. Morris noted that the
underrepresentation was not statistically significant immediately
after the Rainbow Coalition voter registration efforts in the mid-
80's, but that his litigation relating to the purging of voter
registration rolls in the most recent election reflected that it
was the voters registered in the registration effort of the mid-
80's that were falling off of the rolls. Thus, it was his feeling
that any end of racial underrepresentation in registered voters was
very temporary.

Current 1law allows Jjurors to be drawn from the voter
registration rolls or "any other source" designated in a plan
adopted on a county by county basis. Baltimore City and a limited
number of counties have already used this flexibility and have
supplemented the voter registration 1list with motor vehicle
operators over the age of 18. According to the information set
forth above, such a combined list more closely mirrors the racial

composition of the community.

46




The Task Force has not conducted any study that would suggest
that there is a direct correlation between the racial composition
of a jury and the verdict returned in a criminal case, or between
the racial composition of a jury, the race of the defendant, and
the sentenced returned in a capital case. Nevertheless, given the
numerical disparity as to race that exists with respect to
prisoners under sentence of death, the constitutional concept of
jurors of one's peers must extend beyond legal confines. The jury
that senteﬁces a person to death must be drawn from a source that
is as close to a mirror of the community as possible.

RECOMMENDATION 3: Voir Dire Examination. The Task Force
recommends that the Maryland Court of Appeals adopt an amendment to
Maryland Rule 4-312(d) (Jury Selection -- Examination of Jurors) to
provide that "In every capital case, the court shall permit or
conduct limited inquiry of prospective jurors to ensure that the
race of the defendant or the race of the victim will not be
improperly considered in imposing sentence."

Commentary. Authors attempting to explain the racial
disparity that exists with respect to prisoners under sentence of
death have noted the possibility that the sentencing jurors may
bear a subconscious racial bias. It is the feeling of this Task
Force that no instruction can remedy subconscious bias or any other
form of racial prejudice. The Task Force concludes that if such
racial bias exists within potential jurors, the only remedy is to
take steps to uncover the prejudice prior to the time that the jury

is seated so that such persons do not serve as jurors. Thus, the

47




Task Force recommends that the examination of jurors extend to
inquiry on the issue of racial bias.

The Task Force does not mean to suggest that the Court cannot
put controls on the extent of the inquiry on this subject. Indeed,
by its recommendation the Task Force does not intend that voir dire
be expanded beyond an inquiry to uncover exclusion "for cause".
However, the Task Force is of the opinion that some inguiry into
the possibility of racial prejudice is appropriate in every case.
The Task Force does not believe that "race" need be an express
issue in the case or motivation for behavior. It is the Task
Force's belief that because of the numerical disparity currently
existing among the prisoners under sentence of death, and the
disparity existing with respect to the race of the victims, no
further issue need be generated to permit the inquiry.

RECOMMENDATION 4: Jury Instruction. This Task Force
recommends that a jury instruction be created to instruct jurors
that their decision should be made without regard to the race of
the defendant or the race of the victim. This instruction should
be used at the option of the defense.

Commentary. Because racial bias has the potential of entering
the process through the decision of the jury, having such an
instruction reminds the jury that race of the victim and the race
of the defendant should not have a role in their decision. Such an
instruction should be at the discretion of the defense attorney who
can decide whether such an instruction would be beneficial or may

be potentially harmful. Of course, if such an instruction would be
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highly prejudicial due to the facts of a particular case® then the
trial judge should have the power to eliminate it from the jury
instructions.

This Task Force leaves the drafting of such an instruction to
the appropriate organizations.

RECOMMENDATION 5: Appellate Review. This Task Force
recommends that Article 27, sec. 414(e) (1), Md.Ann.Code (1996
Repl.Vol.), be amended to provide that the Court of Appeals on the
automatic review of sentence shall determine:

(1) Whether the sentence of death was imposed under the
influence of passion, prejudice,:or any other arbitrary factor
INCLUDING WHETHER THE IMPOSITION OF THE VERDICT OR SENTENCE WAS
BASED UPON THE RACE OF THE DEFENDANT OR OF THE VICTIM OF THE CRIME
FOR WHICH THE DEFENDANT WAS CONVICTED;

Commentary. Because racial bias may enter the capital
punishment process, it is important for the Maryland Court of
Appeals to have the ability to consider this during the direct
appeal. Under the current language, an argument could be made that
the consideration of the possible influence of race could be
included under "any other arbitrary factor," but because this issue
is of such importance, this Task Force recommends that the possible
influence of race be explicitly stated as a consideration of the

Court.

®An example of such a case could be a homicide committed by a
member of the Ku Klux Klan where the race of the victim and the
race of the defendant could bear some importance.
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RECOMMENDATION 6: Victim/Survivor Issues. This Task Force
recommends that the personal representative, guardian, or
committee, or such family members as may be necessary of a homicide
victim be allowed to add an appendix to the trial judge report
regarding the case at any time.

Commentary. The victim and survivors of a homicide often
become lost in the criminal judicial process. A majority of the
Task Force members believe that the victim's voice should be heard.
To allow the victim's voice to be heard, those who best knew the
victim the best should be able to update the information regarding
the victim throughout the process. In this way, the survivors will
not feel re-victimized because of the systenmn.

Several members of the Task Force voiced a minority view that
in this instance, the proposed modification would be violative of
a defendant's due process rights and could possibly hinder an
accused from obtaining a fair and impartial sentence.

RECOMMENDATION 7: Further Study. The Task Force recommends
that the examination of the fair imposition of capital punishment
in Maryland continue. Specifically, the Task Force recommends that
a future study be directed by the Court of Appeals with
collaboration of the Governor, Legislature, State Bar and the
public with a specific focus on obtaining quantitative, qualitative
and anecdotal data about potential causes of racial disparity in
the imposition of capital punishment in Maryland. It is further
recommended that a uniform system of data collection be created in

order to improve the accuracy of the study.
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Commentary. There are no simple explanations for the racial
disparities which exist in the imposition of capital punishment in
Maryland. Racial issues are virtually impossible to analyze by
empirical data alone. Surveys of public perceptions about how
minorities are treated could be valuable in evaluating this issue.
Anecdotal evidence could be helpful. Ultimately, however, racial
issues are most successfully examined by subjecting all three forms
of data to public examination.

This Task Force concluded that there was insufficient time to
conduct a definitive study on the issue of the capital punishment
process because such a study would require an in-depth
consideration of the criminal justice system. The scope of racial
discrimination in the criminal justice system is broader than this
Task Force's mandate in its Executive Order. Therefore, this Task
Force was unable to produce a conclusive‘answer to the issue of the
cause of racial disparity in the capital punishment process. The
aforementioned recommendations offer the State some options,
further study, however, is necessary.

Although simply compiling data cannot provide definitive
answers to explain the causes of racial disparity, gathering such
data is a necessary first step in the process. By studying reports
from the eight states which have examined the issue of racial and
ethnic bias in the courts, the Court of Appeals' task force can
identify the areas upon which their data gathering studies should

focus.
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First, it is important to gather data on the racial and ethnic
background of those who participate in the capital punishment
process. This includes judges, attorneys, Jjury pool members,
members of the actual juries selected, clerks, bailiffs, court
reporters and law enforcement personnel. Data should also be
compiled on the perceptions of how different racial groups view
treatment of minorities in the capital punishment process.
Finally, anecdotal data about specific examples of how minorities
are treated within the process should be included.

Task Force members discussed the probability that the causes
of racial disparity in the imposition of capital punishment do not
begin with the commission of a capital offense. In fact, there can
be many societal factors beyond the criminal justice system that
contribute to the present racial disparity. Although it may be
impossible to study every potential cause of racial bias, the Task
Force believes that examining certain areas within the over all
criminal justice system is essential to informed public debate.
These specific areas are: treatment of minorities in the juvenile
justice system; arrest practices of law enforcement personnel
regarding minorities; detention of minority defendants at both the
pretrial and pre-sentencing stages of the process; whether minority
defendants are overcharged by prosecutors as compared to similarly
situated white defendants; how judges sentence minority defendants
as compared to similarly situated white defendants; the Jjury
selection process; and treatment of minority victims and their

family members.
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The type of study suggested by the Task Force will take at
least one year to complete. Based upon the other studies, the
Court of Appeals should be the governmental institution to conduct
this study.®* Funding should be provided for a full time project
director and a technical support staff. Fuhding should also be
available to conduct public hearings, and quantitative and

qualitative surveys.

%It is important to note that the state reports on racial and
ethnic bias also discussed the existence of two national
organizations that are attempting to eliminate racial and ethnic
bias in the courts: the National Consortium of Task Forces and
Commissions of Racial and Ethnic Bias in the Courts, and the
National Center for State Courts. The National Center for State
Courts held its First National Conference on Eliminating Racial and
Ethnic Bias in the Courts in March 1995. Obviously, these two
organizations would be a valuable resource for examining the issues
of racial disparity.
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Executive Summary

vit

On December 11, 1989, the Florida Supreme
Court Racial and Ethnic Bias Study Commission
was created to determine whether “race or
ethnicity affects the dispensation of justice, ei-
ther through explicit bias or unfairness implicit
in the way the civil and criminal justice systems
operate.” The 27 members of the Commission
have, through listening to extensive public testi-
mony and conducting numerous empirical stud-
ies, attempted to meet the Court’s challenge to
develop “long term strategies” for eradicating

any bias uncovered by their study.

~ One year ago today, Chief Justice Leander
J.Shaw, Jr., a prime motivating force behind the
Commission’s original creation, convened the
Supreme Court in ceremonial session to receive
the first part of the Commission’s final report.
Addressing concerns in the three areas of law
enforcement, juvenile justice, and judicial sys-
tem work force, the Commission’s first report
prompted the passage of legislation and the im-
plementation of other key efforts throughout the
State designed to effect meaningful, necessary

change.

This second and final report of the Commis-
sion addresses the disproportionate number of
minorities in the criminal justice system and the
lack of minority presence within the legal profes-
sion. As distinct asthese two issues may appear,
they are inexorably linked, with several conse-

quences.

First, the underrepresentation of minorities
as attorneys and judges serves to perpetuate a
system which is, through institutional policies or
individual practices, unfair and insensitive to
individuals of color in the ways described in the
Commission's first report. Second, the un-
derrepresentation of minorities as attorneys de-
prives the public debate of voices which speak
with conviction about the social consequences of
loosing so many minorities to imprisonment.
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Third, the dearth of minority attorneys
deepens despair among young minorities who
have no personal association with anyone who
has become an attorney. Fourth, by threatening

~ the withdrawal of the tacit “consent of the gov-

erned,” the underrepresentation of minorities in
positions of responsibility in the judicial system
weakens the very system of ordered liberty upon
which our democracy is based.

The current system — characterized by an
abundance of minorities in positions of vulnera-
bility and a dearth of minorities in positions of
responsibility — disadvantages the individual
and society as a whole. Both fairness to the
individual and economic self-interest of the State
mandate the need for fundamental reforms to
eradicate the stain of racism from the garments
of justice in Florida.

I. The Adult Criminal Justice System:
- Reclaiming Discarded Human

Resources.
A. The Impact of La.nguage Barriers
1. Findings

¢ Fundamentally, the courts should
be equally accessible to, and pro-
tective of, all persons, regardless
of their ability to communicate in
English. Interpreters should be
made available to an individual
for whom English is not the pri-
mary language at the first stage of
the criminal process at which his
or her liberty is at risk.

e Evidence in Florida suggests that
therights of non-English speaking
defendants are systematically
being compromised due to the lack
of trained, qualified court inter-
preters.

« Many of Florida’s judicial circuits
do not have formal standards or
criteria governing the training,
certification, and use of court in-
terpreters. The special needs of




linguistic minorities have not
been adequately met by the pres-
ent approach of leaving to individ-
ual judges or administrators the
responsibility of eliminating the
language barrier.
Recommendations

The Florida Legislature should
amend s. 90.606, Florida Statutes,
to make clear that all non-English
speaking criminal defendants
have a right to a certified inter-
preter at all critical stages of the
criminal prosecution. This would
make such right co-extensive with
the Sixth Amendment right to
counsel in criminal cases.

The courts, through promulgation
of arule of practice and procedure,
should be required affirmatively
to inquire, during first appear-
ance, as to a criminal defendant’s
need for the services of an inter-
preter. .

The Florida Legislature should
mandate and fund the develop-
ment of a statewide training and
certification program, to be ad-
ministered through the Office of
the State Courts Administrator.
Once funded, OSCA should be en-
couraged to collaborate with the
state university and community
college systems to design a curric-
ulum appropriate for pre- and
post-certification education.

OSCA should, through appropri-
ate means, ensure the effective
dissemination of information to all
judges and court administrators
regarding the availability and ap-
propriate use of court interpretive,
training, and certification ser-
vices.



B. The Importance of Effective
Pre-Trial Release Policies

1. Findings

Testimonial evidence suggests
that the constitutional presump-
tion of non-financial pre-trial re-
lease for criminal defendants is
not being effectuated in practice in
Florida, and the presumption op-
erates least of all in favor of lower
income individuals, a dispropor-
tionate number of whom are mi-
norities.

Survey responses suggest that
bail and pre-trial release decisions
are being made on the basis of
limited information and without
full appreciation for the impact a
defendant’s financial condition
has on his or her ability to be re-
leased pre-trial. The practical ef-
fect of the release decision-making
process in Florida is that, all too
often, it is the bailbondsman, not
the presiding judge, who deter-
mines whether the defendant will
be released pre-trial.

Numerous studies and pervasive
testimony document the critical
link between pre-trial detention
and case outcome. Defendants
who are not released pre-trial are
more likely to plead guilty and ac-
cept a plea bargain for the sole
reason to get out of jail. Moreover,
a defendant who is detained pre-
trial is less able to aid in his or her
own defense, adversely affecting
the outcome of any criminal trial.

Pre-trial services programs are in
operation in only approximately
half of Florida’s counties, and
those which do exist vary widely
from site to site. Until recently,
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there have been few attempts at
information-sharing or collabora-
tion among the various programs
as to successful models or compo-
nents. Even within individual ju-
risdictions, = judges and
administrators are often unfamil-
iar with their own program’s prac-
tices and policies.
Recommendations

The Florida Legislature should
authorize and fund a project to
compare the pre-trial release prac-
tices of several jurisdictions. The
goals of the project should be to
determine which types of pre-trial
services programs best 1) enhance
the judge’s ability to make more
equitable decisions as to pre-trial

. release; and 2) reduce the extent

to which pre-trial detention is a
function of income.

The Education Conferences for
Circuit and County Judges should
offer continuing instruction as to
the propriety and implications of
judicial decisions concerning pre-
trial release and bail. That in-
struction should emphasize the
need to overcome cultural differ-
ences and stereotypes as to minor-
ity lifestyles when making bail
decisions. ‘

The Chief Judge in each judicial
circuit should ensure the effective

‘dissemination of complete infor-

mation regarding the pre-trial
programs within that circuit.

C. Jury Selection
1. Finding

The present system of selecting
jurors through the list of regis-
tered voters does not result in ju-
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ries which are racial and ethnic
composites of the community.

2. Recommendation

e The Florida Legislature should
further its resolve to ensure that
jury composition accurately re-
flects the diversity of the popula-
tion, allowing the community
conscience to be voiced through
the judicial process. At the earli-
est possible opportunity, the Leg-
islature should take action to
clarify the appropriate timetable
necessary to implement the
change in the jury source list, as
provided in Senate Bill 678, or
adopt other responsible measures
designed to increase the diversity
of juries in Florida.

D. Sentencing: A Call for a Change
- in Direction

1. The Need for Educational,
Vocational, and
Drug-Treatment Programs

a. Findings

e By 1994, 30% of all Black
males between the ages of 18
and 34 will be incarcerated or
under some form of state con-
trol.

e While African<American of-
fenders account for 57.9% of all
admissions for other offenses,

they currently comprise over
71.2% of all drug offenders.

¢ The educational, vocational,
and drug-treatment needs of
Florida’s offenders, particu-
larly drug offenders, are not
being met by the current cor-
rectional approach which
places its funding priorities on
merely warehousing these of-
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fenders in the ever-expanding
slew of prisons.

Specific sentencing policies ap-
pear more to accentuate the
disproportionate impact of cur-
rent policies on the minority .
offender population than they
do to effectively reduce crime.

The racial composition of those
individuals sentenced as habit-
ual offenders reveals a wide
disparity between Black and
White offenders. In 1990-91,
73.6% of all habitual offenders
admitted to prison were Black,
even though Blacks repre-
sented approximately 60% of
admissions for all crimes. -

As it moves in the direction of
adapting its correctional phi-
losophy to emphasize the pro-
vision of educational and
vocational training and drug
treatment, Florida must en-
sure that these programs are
accessible and culturally sensi-
tive to minority offenders.

Recommendations

The Legislature should,
through both statutory amend-
ments and funding priorities,
expand and strengthen the use
of community-based programs,
pre-trial intervention pro-
grams, and probation. All of-
fenders in need of education,
training, or drug treatment
should be provided the same.

The Legislature should ade-
quately fund the literacy, edu-
cational, and vocational
programs under the purview of
the Correctional Education
School Authority and PRIDE,
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as well as the incarcerative
drug-treatment programs pro-
vided by the Department of
Corrections.

The Legislature, through the
joint efforts of the criminal jus-
tice and corrections commit-
tees of the House and Senate,
as well as the Joint Task Force
on Sentencing Practices and
Prison Resources, should im-
mediately undertake a review
of those cases prosecuted
under both mandatory mini-
mum statutes and the “habit-
ual offender” statute to
determine the effect of race or
ethnicity in their selection, -
processing, or ultimate disposi-
tion. To the extent that im-
proper considerations are
playing a role, the Legislature

" should repeal these statutes al-

together.

All criminal justice agencies
should implement data-gath- -
ering methods with regard to
Hispanics so that a more accu-
rate and continuing assess-
ment of the impact of criminal
policies on Hispanics may be
measured and monitored.

The Legislature should re-ex-
amine its 1988 amendment to
the Sentencing Guidelines,
embodied in s. 921.001(5),
Florida Statutes, and ensure,
through the promulgation of
criteria or otherwise, that a
sentence of incarceration is not
being imposed upon drug, non-
violent property, or other of-
fenders who are more
appropriate candidates for
non-incarcerative sanctions.
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The Florida Legislature should
require, as a condition of fund-
ing, that each State Attorney:
a) promulgate effective criteria
which ensure the fair and
equal exposure of individuals
to processing under mandatory
minimum statutes; and b) an-
nually submit a report to the
legislative appropriations com-
mittees detailing the ra-
cial/ethnic composition of all
individuals prosecuted under
these statutes. To the extent
that such reports reveal ra-
cial/ethnic disparities in the
population of individuals who
are prosecuted under these
statutes, the Legislature
should require a detailed justi-
fication for the impact of pro-

secutorial decision-making in

this area.

The Legislature should,

through adequate funding of
the Drug Punishment Act of
1990 and other appropriate
methods, provide sufficient
community-based sanctions
for technical probation viola-
tors, with a strong educational,
vocational, and treatment com-
ponent.

The Chief Judge in each cir-
cuit, as well as individual
judges, should seek the imple-
mentation of alternative sen-
tencing models, such as the
“Drug Court” model in Dade
County.

The Departments of Correc-
tions and Health and Rehabil-
itative Services should actively
and concurrently monitor mi-
nority access to and success in
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offender educational, voca-
tional, and drug-treatment
programs. Insofar as the pro-
grams are for training, those
departments should collabo-
rate with the Department of
Labor and Employment Secu-
rity. As part of that collabora-
tive effort, each department
should, through rule promul-
gation or other appropriate
methods, ensure that educa-
tional, vocational, and drug
program administrators apply
fair and culturally sensitive
screening and selection cri-
teria for participation in their
programs and exhibit cultural
awareness in the administra-
tion of their programs.

2. Capital Sentencing
a. Findings _
* The application of the death

penalty in Florida is not col-
orblind, inasmuch as a crimi-
nal defendant in a capital case
is, other things being equal, 3.4
times more likely to receive the
death penalty if the victim is
White than if the victim is an
African-American.

Since 1972, 18% of all capital
cases have involved a judicial
override of a jury recommenda-
tion of life imprisonment. The
discretionary authority of the
judge to override a jury's rec-
ommendation of life opens up
an additional window of oppor-
tunity for bias to enter into the
capital sentencing decision.
This discretion is too often in-
fluenced by public pressure for
punishment and retribution.
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¢ Society must intensify its ef-
forts to address the underlying
economic and social issues and
conditions which contribute to
the tragically high rate of in-
carceration of minorities on
death row.

b. Recommendation

s The Florida Legislature should
amend s. 921.141(3), Florida
Statutes, to prohibit judges
from imposing the death pen-
alty in cases where the jury has
recommended a sentence of life
imprisonment. :

II. Special Concern: The Experiences
of Minority Women in the Judicial
System o . '

1. Findings
e Minority women comprise only 1%
of Florida’s judges and represent
6% of all judicial employees who
work as part of the state court
_system. Significantly, within the
non-judicial work force of the state
court system, there are virtually
no minority females in the upper
level job classifications who are in
positions of authority responsible
for development of general admin-
istrative policy. 4

- o No clear directives exist regarding
the active recruitment, hiring, and
promotion of minority women to
address their underrepresenta-
tion in the judicial system.

¢- The overreliance on word-of-
mouth advertisement of vacancies
within the judicial system reduces
the probability of a wide selection
of minority women applicants, fur-
ther contributing to the un-
derrepresentation of minority
women. Specifically, the practice
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of selecting judges’ own staff
through personal referrals ad-
versely affects minority women.

Professional minority women,
both as employees and attorneys
within the judicial system, report
that they are disproportionately
assigned trivial or the least desir-
able work, while men are assigned
the more important work.

Minority women attorneys in both
the public and private sectors are
often on the receiving end of inap-
propriate and unprofessional com-
ments, on the dual basis of their
gender and race, from both judges
and court personnel.

Training opportunities for minor-
ity women in the judicial system,
designed to improve their skills or
enhance their opportunity for pro-
motion, are limited. A

Minority women supervisors con-
sistently report adverse practices
which undermine their authority,
including being given less respon-
sibility and discretion in the su-
pervision of their subordinates.

Recommendations

The Commission continues to en-
courage the Supreme Court to de-
velop, and the Florida Legislature
to fund, an Office of Equal Em-
ployment Opportunity. Once de-
veloped, this office should ensure
that clearly written policies, pro-
cedures, and goals for the recruit-
ment, selection, promotion, and
retention of minorities, including
minority women, are established
throughout all levels of the judi-
cial system. An annual report
should be submitted to the Chief
Justice outlining progress, prob-



xix

lems, and corrective actions relat-
ing to the implementation of this
plan.

All court administrators and per-
sonnel managers within the judi-
cial system should develop and
implement an advertisement pol-
icy so that all vacancies and pro-
motions are widely and
systematically publicized. Exten-
sive use should be made of minor-
ity-oriented media to ensure an
adequate supply of minority
women applicants.

Judges should be encouraged to
extend their selection of judicial
asgistants and law clerks so as to
include a wider pool of applicants
in order to ensure equal access for

_minority women. Local court ad-

ministrator offices should assist
judges in identifying a wider, more
ethnically diverse applicant pool
by, among other things, contacting
placement offices at law schools.

Court administrators, personnel
directors, and supervisors should |,
provide opportunities to minority
women to participate in educa-
tional and training programs
through the state waiver system
or other agency-funded mecha-
nisms to acquire the skills neces-
sary to increase their chances for
success and future promotion.

Minority 'Lawyers in Florida:
A Precious Resource Excluded
and Untapped

A. Government’s Use of Minority

Lawyers: The Need
for Leadership

1. Findings

e Minority lawyers and law firms do
not receive equal opportunities to



perform legal services for the
State as its outside counsel.

While state agencies spend signif-
icant sums of money every year to
retain and utilize the services of
private lawyers, they have not de-
veloped effective criteria by which
to determine the selection of ap-
propriate lawyers and firms to
perform the State’s work.

As a large consumer of legal ser-
vices, the State has the power to
exercise its spending decisions in
ways which would both help em-
power minority lawyers and law
firms and promote diversity
within majority-owned law firms.
A widespread perception exists
that minority lawyers do not re-

~ ceive an equitable share of fee-

generating appointments by the
courts.

Minorities are underrepresented
on the staff of The Florida Bar,
especially in positions which influ-
ence policy.

2. Recommendations

The Legislature should statutorily
1) ensure that minority lawyers
and law firms are extended equal
opportunities to perform legal ser-
vices for the State; 2) require state
agencies to make aggressive ef-
forts to target and cultivate rela-
tionships with minority lawyers
and law firms; 3) limit state con-
tracts with majority-owned law
firms only to those firms which
themselves recruit, hire, promote,
and retain minority attorneys;
and 4) endorse “joint venturing”
between majority and minority
firms where necessary to achieve
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the goal of full utilization of minor-
ity lawyers. and firms.

The Chief Judge in each circuit
should initiate a review of the
court appointments made by all
judges within the circuit and, if
necessary, adopt criteria designed
to ensure the fair award of fee-gen-
erating court appointments.

The Florida Bar should immedi-
ately adopt and implement an af-
firmative action plan which sets
forth goals and timetables for the
full utilization of minorities on its
staff, especially in staff supervi-
sory and leadership positions.
The Board of Governors should ac-
tively monitor the plan’s imple-
mentation and publish, on an.
annual basis, the results of the
plan’s implementation to the Flor-
ida Supreme Court and all mem-
bers of the Bar.

All voluntary bar associations
should review their membership
records and develop specific strat-
egies, where necessary, aimed at
increasing the collaboration

" among minority and non-minority

attorneys in their affected locali-
ties.

B. Law Firm Hiring Practices:
The Time for Real Commitment

1. Findings

Minorities are significantly un-
derrepresented in Florida's large
law firms, particularly those not
located in the Miami area. Afri-
can-American attorneysrepresent
less than 1.6% of attormeys in
large firms both inside and outside
the Miami area, a proportion even
lower than the already depressed
national average. Hispanics ac-
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count for only 1.7% of attorneys
employed by large firms outside
Miami.

The underrepresentation of mi-
nority attorneys in Florida’s major
law firms carries significant con-
sequences for the development of
public policy in the state, inas-
much as public leadership has tra-
ditionally been tapped from
among attorneys in Florida’s
larger law firms.

Very few Florida law firms recruit
from law schools where the enroll-
ment of minority students is tradi-
tionally high, thus bypassing one
of the most logical and fertile
sources of minority candidates. -

When making interviewing and-
hiring decisions, Florida law firms

continue to weight most heavily

the traditional factors of class

rank and law school GPA. The

exceptions made to these require-

ments are most frequently made

in the cases of White males.

Florida law firms consistently con-
sider their summer associate pro-
grams as one of the primary
sources of new associate hires.
Yet, the increased number of mi-
nority summer associates in some
parts of the state has not yet re-
sulted in a commensurate in-
crease of minorities entering as
associates after graduation.

Interactions between minority
and non-minority lawyers con-
tinue to be characterized by ten-
sion, rancor, and humiliation
indicative of racial conflict.

2. Recommendations

The Florida Supreme Court
should set in motion the amend-
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ment of both the Code of Judicial
Conduct and the Rules of Profes-
sional Conduct to proscribe and
discipline conduct reflective of ra-
cial animus and to establish a pro-
fessional and ethical obligation on
the part of lawyers and law firms
actively to recruit, hire, promote,
and retain minorities.

The Florida Chamber of Com-
merce, the Council of 100, and
other business leaders should
adopt, as the policy of businesses
in Florida, the requirement that
all law firms with which these
businesses contract must demon-
strate, as a prerequisite to being
retained, the firm’s commitment
to recruit, hire, promote, and re-
tain minority attorneys.

Law firms should actively recruit
from, and establish relationships
with, law schools with high enroll-
ment of minority law students.

Law firms should increase cul-
tural awareness and sensitivity at
the interview stage by educating
interviewers as to questions and
behaviors that might be discrimi-
natory or otherwise offensive to
minority candidates and by in-
cluding minority attorneys on in-
terview, selection, and hiring
teams.

Law firms should review those fac-
tors which may be inhibiting mi-
nority participation in, and the
utilization of minorities from,
summer associate programs and
adopt specific strategies designed
to increase the participation and
full-time utilization of minority
summer associates. '
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Law firms should broaden their
recruiting and hiring criteria to
weight measures of a candidate’s
ability in addition to GPA and
class rank.

Law firms should give serious con-
sideration to participating in the
Texas/Tulane Minority Clerkship
Program, or any comparable pro-
gram, which seeks to place first-
year minority law students as
summer associates, with the goal
of expanding the range of criteria
upon which the law firm may
judge the likelihood of the
student’s ultimate success with
the firm.

The Florida Bar, through the ac-
tive and ongoing assistance of its
Committee on Equal Opportuni-
ties in the Profession, should de- .
velop, maintain, and disseminate
a directory of practicing minority
lawyers, noting the attorneys’ lo-
cation, area of practice, and career
goals, to facilitate the lateral hir-
ing of minority attorneys by
Florida’s major law firms.

C. Minorities in Law School:
The Danger of Losing Ground

1. Findings

Minority student enrollment in
Florida’s law schools has re-
mained static over the past sev-
eral years and does not appear to
be increasing. African-American
students are particularly un-
derrepresented at 4.7% of the
1990-91 enrolled class.

Because low enrollment of minor-
ity students is at least partially a
consequence of the limited num-
ber of minority students applying
to law school, increased attention



must be directed at the high
school, community college, and
undergraduate levels to expand
the pool from which law school
candidates may be drawn.

Although all Florida law schools
provide some form of financial as-
sistance, these funds tend to be
extremely limited and do not suf-
ficiently address the needs of mi-
nority students. '

While minority students appear to
graduate as often as do their
White peers, they tend not to rank
in the upper quartile as often due
to, among other factors, lack of
available mentors and financial
strains. :

Minority students generally do

not perceive law school placement
offices as having the inclination or

‘ability to help them obtain em-

ployment.

Minorities are severely un-
derrepresented on the faculties of
Florida’s law schools, comprising
only seven percent of the full-time
faculty. Hispanic and Asian indi-
viduals hold none of the tenured
positions, even though 63% of all
law degrees awarded to minorities
in Florida are awarded to Hispan-
ics.

Although most law schools report

. dissatisfaction with the number of

tenure-track minority faculty,
none have defined specific goals
for addressing this concern.

2. Recommendations

Law schools should develop and
implement a five-year plan con-
taining specific goals for attaining
minority representation within
the student body which reflects
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the level of minority representa-
tion among undergraduates.

Law schools and their respective
undergraduate institutions
should develop cooperative minor-
ity recruitment programs. Re-
cruitment programs. should focus
specifically on high schools with
high minority enrollment, as well
as community colleges and univer-
sities. All law schools should ap-
point a minority recruiter to assist
in these efforts.

The Florida Legislature should
immediately and substantially in-
crease funding for financial assis-
tance to needy minorities applying
to law school.. In addition, law
schools should continue diligently
to seek further funding for such
scholarships from the private sec-
tor. Research and teaching assis-

tantships should also be made

available.

Law schools should, through the
promuigation of an affirmative ac-
tion plan, formally adopt and im-
plement policies which reflect
specific goals and strategies for re-
cruiting, retaining, and advancing
African-American, Hispaniec, Na-
tive American, and Asian faculty.
All law schools should develop a
summer preparatory program for
admitted first-year students with
demonstrated academic need,
building upon the excellent efforts
of those Florida law schools which
currently offer such a program.

All law schools should continue to
collaborate with the voluntary bar
association in each locality to du-
plicate the “Professional Opportu-
nities for Black Law Students
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Program,” instituted in Dade
County through the efforts of the
University of Miami Law School
and the Dade County Bar Associ-
ation, with the goal of expanding
the employment potential of mi-
nority law students upon gradua-
tion.

Law schools should increase ef-
forts to provide students with ap-
propriate mentors and should,
through direct and indirect
means, encourage and assist in
the formation of peer support
groups.

All placement offices should seek
to identify and develop relation-
ships with law firms which have
proven records of minority hiring,
as well as those willing to give
serious consideration to factorsin
addition to GPA and class rank.

Placement offices should increase
their efforts to reach minority stu-
dents and graduates as early as
possible in their piacement efforts
and should counsel students early
as to the specialty areas of visiting
firms.

Law schools should aggressively
seek the support and assistance of
minority alumni as potential fac-
ulty candidate referrals, and
should seek to increase the in-
volvement of minority and non-
minority practitioners and alumni
' in summer institutes, workshops,
and internships, and as guest lec-
turers, mentors, and advisors.
The active use of an intermediate
or part-time status, with a com-
mensurate level of compensation,
is encouraged.
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The Florida Legislature should es-
tablish a fellowship fund to sup-
port an academic scholars
program for minorities interested
in law teaching and research, to be
developed at one or more of
Florida’s law schools. A major goal
of the program would be to assist
minority attorneys currently prac-
ticing law in Florida to become
faculty members at one of
Florida’s law schools. The en-
deavor should be a cooperative ef-
fort among the Board of Regents,
The Florida Bar, the Florida
Chapter of the National Bar Asso-
ciation, the Cuban American Bar
Association, other voluntary bar
associations, and law schools.

Law schools should undertake a
periodic review of their curricula
to include course materials ‘that
will engender sensitivity to and
understanding of different cul-

-tures. The schools should also

give instruction on the lingering
existence and effects of racial and
ethnic bias in the courts, the judi-
cial system, and the legal profes-
sion.

The Board of Regents, the State
Board of Community Colleges,
and the Department of Education
should continue aggressively to
support the provision of responsi-
ble multi-cultural instruction to
elementary, high school, commu-
nity college, and undergraduate
students.
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D. Minority Performance
on Florida’s Bar Exam:
Ensuring a Level Playing Field

1. Findings

A stark disparity exists in the pas-
sage rates of White and Black can-
didates on Florida's Bar exam.
Specifically, for the February 1891
administration, 74% of the White
candidates passed the Florida and
multistate portions of the exam,
while only 39% of the Black candi-
dates passed the exam. For the
July administration, 76% of
Whites passed, while only 46% of
Blacks passed.

Generally, the difference in per-
formance between White and
Black candidates is larger on the

~ essay questions than on the mul-

tiple-choice questions.

As between White and Black can-
didates with similar overall profi-
ciency levels, over 10% of the
Florida multiple-choice items
showed a significant level of differ-
ential functioning against Black
candidates. While this differential
functioning does not necessarily
indicate the presence of bias, it
does raise serious concerns as to
the possibility that cultural fac-
tors inherent in the exam are ac-
counting for the disparity.

A review of these items by a panel
of linguistic and test-measure-
ment specialists reflects that most
items contained culturally stereo-
typic language or situations, or
structural components, which
may have disadvantaged minority
candidates. The Bar exam is no
place for the portrayal of minori-
ties in stereotypes or cultural sit-




uations which needlessly burden
the examination process.

Moreover, a review of the entire
exam showed that some questions
have technical, language, and/or
structural problems which, while
possibly affecting the performance
of all candidates, may carry a
greater impact for minority candi-
-dates. Adjustment of the items to
eliminate these flaws would be
consistent with the Board’s item-
writing guidelines and could be
done without sacrificing the over-
all integrity of the exam.

More than two-thirds of the sur-
veyed Black candidates felt that
their law school coursework did
not prepare them for the Bar exam
generally, and 91% indicated that
the tests they took in law school
did not prepare them for the mul-
tiple-choice items on the Bar
exam.

Recommendations

- The Florida Board of Bar Examin-

ers should immediately review
those questions identified in this
report as performing differentially
between White and Black candi-
dates and revise or eliminate the
questions for which the language,
situations, or inherent structural
components of the questions are
most likely accounting for the dis-
parate performance.

The Florida Board of Bar Examin-
ers should obtain racial/ethnic in-
formation on candidates for the
Bar exam so that performance lev-
els of majority and minority candi-
dates can be monitored on a
continuing basis.




The Florida Board of Bar Examin-
ers should provide for the system-
atic review of all items, prior to
their use, by experts who are fa-
miliar with the language issues
and problems faced by minority
candidates and non-native En-
glish speakers in order to detect
potential cultural biases in the
items themselves.

The Florida Board of Bar Examin-
ers should make the data de-
scribed above available to
Florida’s law schools so that the
schools may 1) assist the Bar Ex-
aminers in discerning what ana-
lytical skills the Bar exam should
seek to assess and in crafting
items which most appropriately

‘measure those skills; and 2) adapt

their teaching practices so as to
produce lawyers who are capable
of passing a Bar exam which fairly
tests those analytical abilities.

The Florida Board of Bar Examin-
ers should also share the by-prod-
uct of its analyses above with the
licensing authorities for other pro-
fessions so that those authorities
may assess the presence of poten-
tial biases in all professional li-
censing exams presently being
utilized in Florida.

All Florida law schools, once pro-
vided with this report and further
information from the Board of Bar
Examiners as described above,
should review their teaching prac-
tices and curricula to ensure that
both are geared, as much as possi-
ble and consistent with the aca-
demic goals of both the school and
legal education, to prepare stu-
dents for the rigors of the Bar ex-
amination process.



The Florida Board of Bar Examin-
ers should ensure the inclusion of
minorities among those individu-
als who develop both multiple-
choice and essay questions for use
in the Florida Bar exam.

All Florida law schools should im-
mediately consider and develop
appropriate mechanisms designed
to assist their students in passing
the Bar exam. Possible mecha-
nisms include: a) requiring that
commercial Bar review courses, as
a prerequisite to access to on-cam-
pus sales, provide scholarships to
needy students to cover the cost of
the review course; b) with assis-
tance from public or private do-
nors, providing direct funding to
needy students for the purpose of
taking a commercial Bar review
course; and c) developing a supple-
mental Bar review program for-
needy students, which would focus
on improving essay-writing and
test-taking skills, with a heavy
emphasis on individual perfor-
mance.




Executive Summdry

The Courts: "Where the injured fly for justice."

— Aesop

One year ago today, then Chief Justice
Raymond Ehrlich issued an administrative order
creating the Racial and Ethnic Bias Study Com-
mission. The 27 members of the Commission
have spent the last year listening to the people
of Florida and conducting empirical studies in an
effort to address the question of whether racial
or ethnric considerations adversely affect the dis-
pensation of justice to minority Floridians.

The initial report of the Commmission addresses
these aspects of the justice system which, if
operated unfairly, could adversely impair the
basic liberties of disadvantaged minorities: the
dearth of minorities who serve as judges, bailiffs,
managers in police organizations, and ad-
ministrators in Florida's courthouses; the treat-

-ment accorded minorities by law enforcement
organizations; and the processing of delinquency
cases of minority juvenile offenders.

I. The Judicial System Work Force:
Its Complexion, Demeanor And
Dialect

A. Findings

e Minorities are significantly under-
represented as judges in Florida in
proportion to their numbers in the
general population, comprising only
5.5% of the 723 judges in the state.

e Minority females, at 1% of all judges, are
particularly scarce on Florida’s bench.

e Minorities are virtually absent from the
higher courts, serving primarily (92.5%)
on the trial and limited jurisdiction
courts. Four of the five district courts
have no minority judges at all.



The judicial appointive system, as cur-
rently structured and implemented, has
failed to achieve racial and ethnic diver-
sity, in large measure because
minorities are not included in the selec-
tion process and are underrepresented
in the pool from which judges are drawn.
Only 5.6% and 3.6% of the membership
of the judicial nominating commissions
are, respectively, African-American and
Hispanic. Almost half of the commis-
sions have no minority members at all.

While over 63% of the membership of the
judicial nominating commissions are at-
torneys, not a single African-American
attorney serves as a member of any of the
22 judicial nominating commissions
.responding to the Commission’s survey.
African-Americans hold only lay ap-
pointments.
Judicial nominating commissions with
no minority members are less successful
in obtaining minority applicants for judi-
_ cial vacancies than commissions which
include minority members.

The election process (for trial court
judges) has not yielded significant repre-
sentation of minorities in the judiciary in
- Florida.

As is the case with judges, minorities are
underrepresented in the work force of
Florida’s State Court System, constitut-
ing only 9% of all state court employees.
This is particularly true as it relates to
positions of greater responsibility and
authority.

No African-American attorneys are
employed in attormey positions by the
Supreme Court. '

No African-American attorneys or non-
attorney professionals are employed by
any district court of appeal.

African-Americans, Hispanics, and Na- A
tive Americans continue to be poorly rep-
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resented generally in the work force of
the circuit and county courts, as officials
and administrators in the Clerk of the
Circuit Courts’ offices, some state
attorneys’ offices, and certain court-re-
lated executive agencies. ‘

Recommendations

The Florida Legislature should mandate
representative minority attorney and
citizen membership on each judicial
nominating commission in Florida.

The Florida Supreme Court should in-
struct each judicial nominating commis-
sion to provide explicitly, by rule, that
racial and ethnic diversity of Florida’s
bench is a desirable objective and, as
such, an.element which shall be con-
sidered by all judicial nominating com-
missions when making
recommendations on appointments to
the bench.

Each judicial nominating commission
should, by rule, establish a model plan
for recruiting qualified minority can-
didates for judicial appointment, updat-
ing the plan as appropriate to account for
experience gained in the recruitment
process. Particular attention should be
paid to the recruitment of minority
females for judicial appointment. Judi-
cial nominating commissions should be
required to provide to the Governor a
statement certifying compliance with
the commission’s minority recruitment
plan when submitting recommendations
for judicial appointments. In addition,
the Florida Supreme Court should re-
quire the Judicial Nominating Proce-
dures Committee of the Florida Bar and
each judicial nominating commission to
submit an annual report detailing each
commission’s record of increasing the
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number of minorities recommended for
appointment to Florida’s bench.

The Governor should establish, as a top
priority, the increase of minorities

among his appointments to Florida’s
bench.

The Florida Bar, through the decisions
of its Board of Governors and the efforts
of its Judicial Nominating Procedures
Committee, should expressly establish,
as a top priority, the increase of minority
representation among the Bar's appoin-
tees to the judicial nominating commis-
sions.

The Florida Legislature should, in con-
nection with its preparation for the up-
coming session on reapportionment,
fund and conduct computer-assisted
analyses of the feasibility of devising
judicial election subdistricts which
would tend to increase minority repre-
sentation while avoiding fragmentation
and parochialism. Once concrete ex-
amples of the configuration of sub-
districts are devised, the State will be in
a better position to determine whether a
change to single-member districts. or
subdistricts should be implemented
through an amendment to the State Con-
stitution.

The Florida Supreme Court should
adopt, by rule, an affirmative action plan
for the Florida State Court System, to be
binding upon and administered by all
components of the State Court System.
Under the authority provided by section
25.382, Florida Statutes, the Chief Jus-
tice of the Florida Supreme Court should
ensure system-wide compliance with the
affirmative action plan.

The Florida Supreme Court should es-
tablish an Office of Equal Employment
Opportunity and appoint a director ex-
perienced in personnel matters and in
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implementing affirmative actions
programs. The Director should be
responsible for monitoring the im-
plementation of an Affirmative Action
plan that includes the recruitment of all
court personnel, including judicial law
clerks. The Office should be provided
with sufficient funding and support staff
to carry out its assigned duties.

All chief judges, managers, and person-
nel officers within the State Court Sys-
tem should receive training regarding
the Court’s Affirmative Action Plan. In
addition, the Florida Supreme Court and
each court and office within the State
Court System should develop specialized
programs for managers, to include incen-
tive and awards programs for those who
develop and implement successful, crea-
tive, and innovative minority hiring,
promotion, and training programs pur-
suant to the Affirmative Action Plan.

The Chief Justice of the Florida Supreme
Court should promulgate, by order, a
grievance procedure for the Florida
State Court System, to be utilized by any
employee of the State Court System who
believes he or she has been the subject of
an employment decision improperly in-
fluenced by race or ethnicity.

The Legislature should mandate that
each Clerk of the Court develop and im-
plement an affirmative action plan,
which shall establish annual goals for
ensuring full utilization of minorities in
the work force of county-level court-re-
‘lated employees. These plans should be
submitted to and approved by the Direc-
tor of the Office of Equal Employment
Opportunity of the State Court System.
The approval should be certified to the
appropriations committees of both
bouses of the Legislature and to the ex-
ecutive branch officials who can ensure
that state revenues normally trans-
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ferred to counties may be withheld for
non-approval of or non-compliance with
the locally adopted affirmative action
plans.

The Governor, as well as the Governor
and Cabinet, should, by executive order
or resolution, immediately require the
executive agencies under their direction
and having responsibilities relating to
the judicial system to report on com-
pliance with the provisions of the
agency’s affirmative action plan
developed pursuant to section 110.112,
Florida Statutes. Furthermore, the
Governor should request from the Jus-
tice Administrative Commission a report
on the compliance by state attorneys and
public defenders with their affirmative
action plans developed pursuant to sec-
tion 110.112, Florida Statutes.

II. Law Enforcement Interaction
With Minorities

A. Findings

Extensive evidence suggests that
minorities are too often subjected to the
threat of abuse and brutality by law en-
forcement organizations. Survey respon-
ses suggest that African-Americans and
Hispanic individuals are stopped and
detained more frequently than a non-
minority would be under similar cir-
cumstances and are treated with less
respect and more unnecessary force than
are their white counterparts.

Relationships between police officers
and minorities are adversely affected by
cultural differences and misunderstand-
ings.

African-Americans and Hispanics are
underrepresented in Florida’s police
agencies, representing, respectively,
only 8.7% and 5.6% of all law enforce-
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ment officers. Minorities appear to be
losing ground in their representation in
police agencies.

Minority police officers tend to receive
fewer promotions than similarly
situated whites and are dispropor-
tionately underrepresented in the
management and supervisory ranks of
police organizations in Florida.

Current training is not sufficient to
demonstrate the state’s commitment to
ensuring appropriate and culturally-
sensitive law enforcement action toward
racial and ethnic minorities.

. Recommendations

Law enforcement organizations should
adopt plans to recruit, hire, retam, and
promote minorities.

The Florida Department of Law Enforce-
ment and local law enforcement or-
ganizations should develop a minority
career development program.

The Legislature should create and fund
a new division within the Attorney.
General’s Office to be called the "Civil
Rights Division." This division would be
charged with the authority and respon-
sibility to bring injunctive and compen-
satory suits against individuals and
agencies, including law enforcement
agencies, which engage in harassment or
other inappropriate conduct on the basis
of race or ethnicity.

The Legislature should mandate that
each law enforcement agency adopt a
policy which regulates the use of force
and domination on stops, recognizes that
excessive force is an impediment to
stable and effective law enforcement,
and provides disciplinary action for
violations of the policy.
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" The Legislature should review the

present structure of managing and fund-
ing the forty centers which presently
provide training to law enforcement of-
ficers throughout the state and deter-
mine whether program offerings can be
improved through closer collaboration
among the centers.

The Legislature should, by statute, ex-
pand the responsibilities of the recently
created "Criminal Justice Executive In-
stitute" to include the design and im-
plementation of research projects which
will combine the talents of community
colleges and universities toward the end
of improving law enforcement efforts
with regard to the minority community.

The Legislature should amend Chapter

© 943, Florida Statutes, to mandate the

following improvements to law enforce-
ment training in Florida:

a. cultural representation among police
instructors;

b. development of a "train the trainer”
curriculum for Florida’s law enforcement
instructors and certification of all in-
structors by attending "train the trainer”
classes, especially on racial and ethnic
bias-related topics;

¢. specialized training for internal affairs
officers in the area of ensuring equality
and fairness in the investigation of inter-
nal affairs complaints;

d. an increase in the number of hours
designated for training on ethnic and cul-
t_ural groups;

e. integration of concepts relating to ra-
cial and ethnic bias into other courses in
the Criminal Justice Standards and
Training curriculum;

f. reclassification of racial and ethnic
relations topics as "proficiency" areas,
subject to serious standardized testing;
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g. instruction in cross-cultural aware-
ness and communications for Field
Training Officers;

h. the development of standardized,
uniform, specific, and culturally sensi-
tive lesson plans and instructors’ guides
in high risk/critical task areas identified
as important because of their effect upon
the minority community, as well as the
monitoring and inspection of the classes
covering these areas;

1. the updating of videotapes and other
materials used in race and ethnicity-re-
lated training;

j- the initiation of community interaction
sessions at each training center through
interaction components in the training -
classes; and )

k. for chief executives, including sheriffs -
and police chiefs, training in areas relat-

- ing to racial, ethnic and cultural aware-
ness.

IT1. Juvenile Justice: The Need
for Further Reform

A. Findings

e Minority juveniles are being treated
more harshly than non-minority
juveniles at almost all stages of the

' juvenile justice system, including: ar-
rest; referral for formal processing;
transfer to the adult criminal justice sys-
tem; secure detention prior to adjudica-
tion; and adjudication and commitment
to traditional state-run facilities.

e Opportunities for informal processing
and diversion are not equally accessible
to minority juveniles. The deeper the
penetration of the juvenile justice sys-
tem towards "deep-end" commitment,
the greater the overrepresentation of
minority juveniles.



xviil

The differential treatment of minority
juveniles results, at least in part, from
racial and ethnic bias on the part of
enough individual police officers, intake
workers, prosecutors, and judges, to
make the system operate as if it intended
to discriminate against minorities. It
results as well from bias in institutional
policies, structures, and practices.

Initiatives to eliminate disparities based
on race and ethnicity must extend
beyond the immediate crisis of harsh
treatment of people who are in trouble
today, to emphasize those more recently
born who will be in even greater trouble
tomorrow. Long-term strategies should
involve improvements in education, in-
come levels, employment training,

- economic development, health care, and
the host of related considerations needed

to elevate the status of minorities to true
equality in society.

. Recommendations

The Legislature should amend Chapter
39.023, Florida Statutes, to mandate
minority representation among the
membership of the seven-member Com-
mission on Juvenile Justice.

Police practices, including field adjust-
ments, relating to law enforcement in-
teraction with juveniles should be
recorded for supervisory review and
monitoring to determine whether and
how race or ethnicity has entered into
arrest and disposition decisions by
Florida’s law enforcement personnel.

The State should mandate the estab-
lishment of procedures, in each of the
agencies comprising the juvenile justice
system, to encourage and provide means
for reporting, investigating, and
responding to professionals whose
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decisions appear to have been influenced
by racial or ethnic bias.

Policies and practices of the Department
of Health and Rehabilitative Services
should be altered so that youths referred
to intake are not rendered ineligible for
diversion programs because their
parents or guardians (a) cannot be con-
tacted, (b) are contacted but are unable
to be present for an intake interview, or
(c) exhibit attitudes and styles of be-
havior that are perceived as uncoopera-
tive or unfamiliar to intake staff.

To determine the necessity of 1) deten-
tion versus prehearing release, and 2)
secure detention versus home detention,
DHRS should promulgate criteria which
are sensitive to racial, cultural, and eth-
nic differences in family structure and
styles of childrearing and supervision.

In situations where persons with
economic resources (e.g., income or in-
surance benefits) commonly arrange for
private care outside of the juvenile jus-
tice system — i.e., for first offenders, and
for those who engage in minor forms of
misbehavior — treatment services of
equal quality should be made available
outside of the juvenile justice system to
serve the poor, especially poor minority
youths.

The Legislature should amend Chapter
39.024(2), Florida Statutes, to mandate
minority representation among the
membership of the 17-member Juvenile
Justice Standards and Training Council.

The Florida Legislature should mandate
the development of a thorough race, eth-
nic, and cultural diversity curriculum
which personnel at every level in
Florida’s juvenile justice system should
be required to complete through continu-
ing education credits. The curriculum
should emphasize facts and myths about




racial and ethnic minorities and the e
fect of bias in justice processing.

The State, through all appropriate ager
cies including, but not limited to, tk
Department of Health and Rehabilit:
tive Services, the Department of Educ:
tion, the State Court System, Stat
Attorneys, and Public Defenders, shoul
actively support, through financial an
other means, the establishment and ex
tension of local community program
and efforts aimed specifically at address
ing the needs of Florida’s minorit
juveniles.



' EXECUTIVE SUMMARY

In 1990, the Joint Committee on Judicial Administration in the District of Columbia
Courts established the Task Force on Gender Bias and the Task Force on Racial and Ethnic Bias
in the Courts. The Task Forces were charged with the responsibility of examining the Courts
to determine the extent to which gender, racial or ethnic biases were perceived or found and with
making recommendations to reduce or eliminate them. Members of the Task Forces were drawn
from the judiciary, the courts, the legal profession and the community. Members of the Task
Forces have a broad range of experiences with the court system and the community. An
Executive/Research Office was funded by the Courts to provide the technical assistance essential
to conduct the research and analysis of the data collected. The Courts provided the Task Forces
with secretarial and administrative support, including access to data bases and research it had
previously conducted. -

The Task Forces began their work in September 1990. In March 1991 they produced an
Interim Report describing how they functioned and the studies planned. Originally, the Task
Forces were directed to complete the work and produce a final report by October, 1991. This
date was extended to allow for the completion of the studies. As will be discerned from the
report, meaningful studies required the Task Forces to determine the areas to study, plan and
develop research techniques and other methods to achieve their objectives, collect and analyze
the data and information gathered, and develop and approve a final report. The Task Forces
found that this ambitious undertaking could not be accomplished within one year and that even
with almost two years on the project, there are other important areas which should be examined
when time and resources of the Courts permit. Therefore, the Task Forces include in this report
recommendations for future study and investigation in certain areas.

This summary of the Final Report of the Task Forces describes their studies, findings,
conclusions and recommendations. The body of the Report sets out in detail the supporting data.
The Appendices include copies of all survey instruments and summaries of responses.

There are obvious dangers in attempting to summarize a report of this length. Not all
findings or the reasons for them can be mentioned if repetition is to be avoided. Therefore,
some recommendations may appear out of context. The Task Forces urge the reader to view this

Summary as an introduction and guide to the Report rather than a substitute for a complete
review of it. ‘

~ The Task Forces studied similar subjects. The Task Force on Racial and Ethnic Bias
examined the following areas:

court employment practices;

treatment of participants during lidgation;

attorney disciplinary proceedings;

demographic composition of court-appointed committees; and
court contracting and procurement practices.
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The Task Force on Gender Bias investigated the following areas: -

issues in substantive civil and criminal law; .
issues affecting family law;

court employment practices;

women in the judiciary;

treatment of participants during litigation; and
court appointments of counsel to criminal cases.

e 6 o & & o

The Task Forces were concermned with discovering how the courts are perceived by the
persons who work within the system and who participate in it in some way. The Task Forces
also wanted to determine if perceptions and experiences were supported by statistical evidence.
As a result, where feasible, each area was studied from a variety of perspectives: perceptions
and experiences of individuals obtained through testimony' at public hearings, participation in
organized small group discussions, individual interviews, or correspondence with the Task Force;
perceptions of groups obtained through mail surveys; and statistical data obtained through court
records. :

. The Task Forces operated independently for the most part. However, one of the most
energizing and successful activities was a jointly sponsored conference held at Howard
University Law School on Saturday, June 15, 1991. Over one hundred people attended,
including local community, legal and political leaders, members of the judiciary, and court
employees Workshops were conducted by each committee of the two Task Forces, with the )
view toward ascertaining the views of the community on the issues addressed. Chief J udge Judith
W. Rogers of the D.C. Court of Appeals and Chief Judge Fred B. Ugast of the Superior Court
attended the conference, and each made remarks at the closing session. Perhaps the best
measure of the success of this conference can be found in the chief complaint raised in the
evaluation forms completed by participants -- that the conference, held on a beautiful, sunny,
Saturday, was too short to permit full discussion and analysis of the issues! '

TASK FORCE ON RACJAL AND ETHNIC BIAS
PERSONNEL

Over an extended period the courts have received complaints asserting racial and ethnic
discrimination with respect to the employment practices of the District of Columbia Courts. This
Task Force was part of a continuing effort to address concerns expressed over the years, as well
as newer ones which have evolved from a changing community. Members of the Task Force
quickly recognized that personnel practices affecting the employees of the courts warranted
immediate attention.

'This term is used colloquially, not in the legal sense of having been sworn in as a witness
is in a court proceeding.
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The Task Force’s first activity was an open forum for employees held in November 1990.
Using the information obtained at the forum, and from other sources, the Task Force conducted
a survey of all employees and judicial officers to determine perceptions of bias and the extent
to which problems identified at the forum were manifest in the courts. In June, the committee
responsible for studying personnel matters conducted a workshop at the Joint Task Forces’
Conference held at Howard. The Task Force analyzed the data from the surveys, the testimony
(written and oral) from the forum and conference, and demographic data on employment
provided by the Courts to evaluate whether there was racial and ethnic bias manifest in the

personnel policies and practices of the courts.?

The Task Force concluded that the courts should address the following key issues:

o There is a strong perception among a substantial minority of employees that hiring
and promotional decisions are or may be racially biased. Although this perception
does not appear to be supported by the overall demographic data, personnel
policies do not appear to be sufficiently well-defined, and therefore lend
themselves to perceived or actual bias.

. Almost one-half the workforce is composed of Black women. Although there are
a number of Black women in positions of authority, Black women remain
substantially underrepresented in the upper salary level positions in the courts.

. There is a critical need to increase the proportion of Hispanic employees
throughout the courts, and especially in such areas as probation, where the lack
of Spanish-speaking employees affects the ability of the Courts to serve an
increasing non-English speaking Hispanic population. ‘ -

d Most employees are unaware of the existence of the Equal Employment
Opportunity Office, and very few employees utilize EEO procedures for resolving
complaints of racial or ethnic bias..

The Task Force makes the following recommendations:

Racial Minorities and Manacement Issues in General

1. Although many problems identified by the Task Force are common to'large
organizations, some hiring and promotional practices have been and/or are .

*The Task Force did not study individual case histories, although it received testimony from
;:;mbe_r of present and former employees that provided examples of problems they perceived.
; €r, 1t sought to determine through a written survey of all employees (1) if the testimony

rom individuals reflected the experiences and beliefs of employees more generally; (2) if there

Were pattermns to the experiences being reported; and (3) if personnel decisions were infected with
racial or ethnic biss. g reported; (3 ifp
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conducted currently in such a way as to create the appearance, if not the fact, of
racial and ethnic discrimination. The Court’s personnel management lacks
effective safeguards to preclude individual racial or ethnic bias from infecting or
appearing to infect personnel decisions.

2. Hiring and promotion practices should be reviewed closely.

3. Black women are underrepresented in upper grade levels, although the pattern of
promotions indicates some success toward resolving this problem.

4, There appears to be a lack of consistent and clear policies for promotions. This
encourages the perception that Blacks and other minorities are not treated fairly
by supervisors and other management personnel. While many employees have
grievances, the survey data suggests that non-White employees feel the most
alienated and most subject to racial discrimination.

5. The EEO office is not viewed as an important part of the Courts — most
employees do not appear to know that it exists, and therefore it is not seen as a
means of protecting employees from racial and ethnic dlscnrmnatmn Thought
should be given to making this office more accessible.

6. Communication between employees and management needs improvement Lack
of ability to communicate concerns without fear of reprisal results in employee
dissatisfaction and alienation.

7. The current orientation‘proaram does not adequately inform new employees of
court procedures. There is no simple, accessible description of personnel
policies. This problem should be addressed.

8. There has been no organized management training with particular regard to racial
and ethnic employment issues, for current or new managers.> :

0. There is a need for multi-cultural training for managers and employ;ees.
10. A mechanism should be established immediately to review personnel policies in

the divisions identified in the Report and to continue such review throughout the
system. ' '

Cultural and Linguistic Minorities

1. The Courts over the years have failed to keep up with the growth of the Hispanic
community, and, as a result, lack the staff and facilities to provide adequate
services to non-English speaking Hispanic litigants and defendants.

3The Task Force understands that such a program is being developed.
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2. There appear to be substantially fewer employees in the Courts identified as
Hispanic than there are Hispanics in the general population, and this imbalance
has had an adverse impact on the Courts and their ability to serve the Hispanic
population. :

3. There is a need to increase the number of employees who speak Spanish, and this
need is most acute in the Probation Department and at the Information desk.

4. The Courts should affirmatively seek out members of the Hispanic community and
bilingual members of other racial and ethnic groups to adequately serve the non-
English speaking community and to alleviate the burden placed on the Courts’
limited number of employees who are bilingual.

LITIGATION

Charged with the broad responsibility of studying the entire litigation process, the Task
Force subcommittee on litigation selected judicial conduct as its initial area of inquiry. Included
within the concept of judicial conduct were action, or lack of action, of judicial officers and
conduct they permit in the arena they control -- the courtroom. Although the Task Force had
hoped to address substantive legal issues in greater depth, time and resources would not permit
it.

The Task Force engaged in various research activities to determine if there is racial or
ethnic bias in litigation, including: meetings for minority bar associations, a written survey of
courtroom clerks and court reporters, a written survey of jurors, and a workshop at the Joint
Task Forces Conference. The Task Force felt that the data it collected was too limited to draw
broad conclusions. ,However, based on an assessment of the data, the Task Force made the
following suggestions and recommendations:

1. Judicial education should include on a regular basis efforts to help judges and
_commissioners identify, understand, and eliminate, racial and ethnic bias.

2. Continuing mechanisms should be established to enable communication and
discussion between the Bar and the Courts regarding concerns related to racial and
ethnic bias in the litigation process.

3. Continuing mechanisms should be established to enable the Court to receive input
from members of the community about problems of racial and ethnic bias in the
litigation process.

The D.C. Courts should focus particular attention on some specific problems of
non-English speaking persons in the litigation process. In particular, information
we received leads us to suggest at least the following:

a. Court social services should take measures to insure that its staff has
sufficient numbers of bilingual probation officers to enable communication
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w1th probationers and participation by non-English speaking probationt
in all programs available to English speaking probationers.

b. While the Court appears to have an excellent office of interpreter servic
which generally works well in the trial context, interpreter services ne
to be provided in critical non-trial phases of the litigation process. F
example, on the day following arrest, non-English speaking persons m’
be able to communicate with various court personnel and with th
counsel. Until the court can provide bilingual counsel to all who neec
at this phase of the criminal process, adequate interpreter services :
needed.

c. The Courts need to struggle, regardless of the difficulties, to devisc
system for provision of counsel who speak the language of the client. °
lack the information to make concrete suggestions beyond those advanc
by individuals during our inquiries, such as: a certification system
Spanish speaking counsel; a stand-in system which insures Span.
speaking counsel on the first day; enhanced recruitment efforts with :
private bar.

- d. The Courts should investigate to what extent court personnel who come
contact with non-English speaking persons at important junctures in :
litigation process need additional training to facilitate meaning:
communication.

COURT ACTIVITIES

This chapter deals with several areas in which the Courts interact with the public and
Bar, specifically: : ' o ::

1. Court Appointed Advisory Committees

2. Court Contracting and Procurement

3. Attorney Disciplinary System

4. Collection of demographic data of Bar Members

The Task Force examined these areas to determine if the Courts are operating in a manner t
encourages participation by all racial and ethnic groups.

As a preliminary matter, the Task Force determined that data on the racial and eth:
composition of the D.C. Bar was not collected, and that the lack of baseline data made
difficult to determine whether or not the Courts are involving members of racial and eth:
minorities in court activities in proportion to their representation in the relevant community. T
question of data collection was debated at a workshop conducted at the Joint Task Forc:
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Conference with a number of Bar leaders, which concluded that the unified Bar should be
encquraged to establish procedures for collection of racial and ethnic data.

1. Court Appointed Advisory Committees

Lawyers participate in a wide range of committee activities and perform critical tasks for

-the entire court system. Membership on such committees not only gives an individual an

opportunity to serve the community, but is also a recognition of a person’s standing and

reputation in the profession. These committees affect the administration of justice and reflect

on the courts’ commitment to serving the entire-community. The Task Force examined the

racial and ethnic composition of committees and the process by which members are appointed
to comumittees.

The Task Force concluded that the following were some of the key issues:

. Both courts are committed to participation of minorities on court-appointed
committees, but the lack of baseline data on membership in the Bar makes it
difficult to assess how well the courts are doing in involving minorities in
committees. '

. Some committees, ssuch as Landlord-Tenant and Probate, could benefit from the .
inclusion of non-lawyers, which would also increase the pool of members to
include representatives from minority communities.

*  There do not appear to be standard criteria and methods for appointment, which
may have an adverse affect on the successful recruitment of non-white members
to committees. '

The Task Force makes the following recommendations:

1. The Task Force recommends that the stated desires of the Chief Judges to
increase representation of minorities on court committees be expressed as a
specific commitment by the District of Columbia Courts, perhaps by resolution
of the Joint Committee. I

2. To fulfill the above commitment, the Task Force recommends that the courts
review their criteria for and methods of appointment to committees. If an effort
to increase minority representation is to succeed, it might be advisable to explore
some new avenues. For example,

a. development of a more organized process of recruitment and development
of criteria for diversifying membership in the committees, as the present
system may rely too heavily on the willingness and ability of the
respective committee chairs to recruit appointees for vacancies;
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b. appointment of lawyers to some of the committees that are now
composed only of judges; ‘

c. appointment of lawyers not practicing in the D.C. courts but in
government or business;

d. appointment of non-lawyers to some committees, as is the case
with the Board on Professional Responsibility. Appointment of
non-lawyers makes sense not only because good minority
community activists would then be eligible for appointment, but
also because these nonlawyers might provide a beneficial client
perspective to such committees as Landlord/Tenant, Client Security
Trust Fund, and Probate.

3. In addition, more detailed information regarding the racial and ethnic makeup ¢
practitioners in the D.C. Courts should be obtained, e.g., relevant results of tk:
1990 census when available, and demographic data from the unified Be
(particularly data on practice in the D.C. Courts.) This information will assist th:
courts and the community in evaluating the effectiveness of its efforts to increas
the level of minority presence on court committees.

4. Finally, the Task Force concludes that it would be appropriate for the chief judge.
to monitor more closely committee appointments and issue an annual report o:
the makeup of committees, steps taken during the past year to increase diversity.
problems encountered, and goals for the next year. '

2. Court Contracting and Procurement

The Task Force investigated the level of participation of minority-owned businesses ir.
contracts entered into by the District of Columbia Courts.* The proportion of minority
contractors was compared with available data on minority participation in the private sector and
the District government, and with the proportion of available contractors in the District.

The Court of Appeals and the Superior Court/Court System contract independently. The
data provided to the Task Force by each of these entities for 1990 showed that 7.5% of contracts
entered into by the Court of Appeals were with minority-owned contractors. The Superior Court
and Court System entered into contracts with minority-owned contractors in 19% of their
contracts for 1990. Both of these percentages were increases over the 1989 levels.

“The Task Force studied contracts for non-capital improvements only, as contracts for capital
improvements are handled by the Department of Public Works for the District of Columbia,
pursuant to the District of Columbia Minority Contracting Act of 1976, as amended, D.C. Code
Sec. 1-1141 et seq. (1987 Repl.) (the Minority Contracting Act). This act establishes a goal of
35% minority participation in District of Columbia government contracting, which is applicable
to the Courts as well.
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Based on its investigation, the Task Force makes the following recommendations:

1. A larger proportion of Superior Court procurement dollars goes to minority
vendors than do gross sales receipts in the private sector business community.
However, the Court of Appeals falls short of that benchmark. And neither court
provides nearly as many opportunities for minority contractors as does the District
of Columbia government. Thus, there is considerable room for improving
minority participation in the Courts’ contracting and procurement processes.

The Task Force recommends that both Courts strive to increase minority
participation to at least 30%.

2. The Courts should expand their access to and use of Hispanic, Asian and other
minority vendors.’

Sources for additional minority vendors include:

The District of Columbia Chamber of Commerce;

The District of Columbia Contractors Association;

The District of Columbia Office of Latino Affairs;

The United States Pan Asian Chamber of Commerce;

The United States Small Business Administration’s list of local
firms classified as socially and economically disadvantaged by the
Office of Minority Small Business and Capital -Ownership
Development.® '

®poop

3. The Task Force finds that the Courts concentrate their business with minority
vendors in service areas requiring manual labor (light construction, cleaning,
maintenance, hauling, trash removal, carpet laying) or the provision of services
to juveniles and other youth under court supervision (e.g., foster grandparents,
and educational and other community-based resources).

The Task Force recommends that the Courts actively seek to use minority-owned
vendors for a greater variety of services, for example, in computer installation,
software design, repair and installation of electronic equipment, technical
assistance and training and other technical and hi-tech service areas.

"The 1991 records for the Social Services Division indicate that the Superior Court is already

attempting to follow this policy with regard to services provided to youth under court
administration.

Paci:’f::SBA presumes that "Black Americans, Hispanic Americans, Native Americans, Asian

the Adm i:i’eﬂcé}ns 'and othe.r minorities, or any other individual found to be disadvantaged by

(1970 eq.) Stfétlon are socially and economically disadvantaged. 15 U.§.C. Sec. 637(a)(4)(A)

which s onsequently, the SBA’s listings will include numerous minority firms, many of
may be qualified to do technical and high-tech work.
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The Task Force recommends that in implementing these recommendations, the
Administrative Services Division for Superior Court and the Director o:
Administration for the Court of Appeals avoid extensive repeated use of the same
minority businesses and attempt to give as much business to as many differen
minority-owned firms as possible.”

4. Finally, if the above recommendations fail to increase minority participation an
provide greater diversity in participation by the end of 1992, the Courts shoul
adopt a formal system for assuring greater minority participation, rather tha
continuing to rely on a "best efforts" policy.

3. Attorney Disciplinary System

Testimony presented to the Task Force indicates that there exists a widespread ar
persistent perception that the District of Columbia’s disciplinary system for members of its B:
discriminates against minority practiioners and/or solo, or small firm, practitioners.®

The Task Force held a public forum on the subject, considered literature, formal paper
informal correspondence and telephoned comments addressing the question, interview
individual attorneys with special concerns in the area, and conducted a demographic survey
900 lawyers whose cases within the disciplinary process had been d1sposed of, in any fashic
within the past two years. . ‘

The Task Force did not conclude based on the data before it, that the system w
discriminatory. However, the Task Force did conclude that in a number of areas, the systc
could be improved to help ensure that it is not in fact discriminatory against minorities, z
makes the following recommendations: ' : '

1. That the study of alleged racial and ethnic bias in the District of Colum
disciplinary system be conunued; that substantaily more tme and money
allocated to its pursuit, to enable a much deeper and broader inquiry; and !
aggressive efforts be made to involve racial and ethnic minority members of
Bar in all of its facets, with inviolable guarantees of conﬁdenuahty :
anonymity.

2. That steps be taken to ensure that Bar Counsel’s determination whether to doc
a particular complaint is even more anonymous or "blind" than it is now.

"The records of the ASD indicate that it is already attempting to follow this policy..

¥The perception is that minority practitioners tend to be solo practitioners or member:
small firms disproportionately to their overall representation in the Bar, and as a result, are ir
likely to be adversely affected by a perceived tendency of the Office of Bar Counsel and
Court of Appeals to focus on practices that may be more common to solo practitioners or s!
firms.
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more than one or two persons should have to know the identity of the attorney
being complained against before that determination is made.

3. That data be collected, after the fact, on the race and ethnicity (as well as gender)

- of referrals made to Bar Counsel by judges of the D.C. Court of Appeals and the

D.C. Superior Court, to determine whether referrals of such minorities are
disproportionate to their number in the courts and, if so, why.’

4. That the Office of Bar Counsel be alerted to the reported perception that it moves
more swiftly in cases involving white attorneys than in cases involving minority
attorney and to the perception that it does not prosecute white attorneys as often
as it does minority attorneys in the marginal cases, and directed to guard against
any such practices.

5. That the Office of Bar Counsel consider whether the probable cause threshold
now in use can be more clearly defined, and whether it can be raised -- without
interfering with Bar Counsel’s mandate — in order to eliminate at the earliest
stage those complaints which are clearly frivolous, hopelessly ambiguous or
patently lacking in credibility.

6. That the Court of Appeals and the Board on Professional Responsibility consider
' establishing the position of ombudsman or mediator as an independent arm of the
Board, or that they consider and investigate the utility of referring cases for
mediation to the Superior Court’s Multi-Door Division, or both.

7. That the Board on Professional Responsibility develop a mechanism by which it
can provide greater oversight of the staff work in the Office of Bar Counsel, to
the extent that it can do so consistent with the Board’s role as a judicial body.

8. That Bar Counsel’s staff be trained in the operation of a small general practice
law firm, in the special problems facing minority practitioners, and in the day-to-
day workings of the Superior Court, and that they also receive counseling in
public or interpersonal relations, with particular emphasis on courtesy.

That the Board on Professional Responsibility make a concerted effort, including
aggressive recruiting, to increase the representation of racial and ethnic minorities
In the disciplinary system. '

10.  That the Court of Appeals and the Board on Professional Responsibility re-
€xamine the penalties attached to various violations of the disciplinary code, to
ensure their proportionality and overall fairness, and to allow for appropriate

 J
) Oaizoursc, such a determination could not be made without baseline information about the

Columbia m‘: composition of the Bar and of those actually practicing in the District of
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- consideration of the practicalities of small firm practice in determining the
sanctions appropriate for such violations by small firm practitioners.

11.  That the Court of Appeals and the Board on Professional Respohsibﬂity consider
the use of fines, remedial courses and other alternatives to suspension for some
disciplinary offenses.

12.  That the District of Columbia Bar create and conduct courses on money
management, office management and ethics for new lawyers (perhaps through the
vehicle of a lawyer practice assistance committee, as has been recommended by
the ABA Commission on Evaluvation of Disciplinary Enforcement), and that area
law schools be encouraged (or required) and assisted to offer such courses, too.

13.  That the Court of Appeals authorize the District of Columbia Bar to institute
random audits of trust accounts, require that trust accounts be kept in banks that
will report overdrafts, and take other measures that will allow for mwnngful and
timely oversight of money entrusted to lawyers.

4. Collection of Demograghxc Data -

In the course of its work, including in particular its examination of the Bar dxscxphnary
system and court appointments, the Task Force on Racial and Ethnic Bias in the Courts
determined that it would be useful to refer to statistical data on the racial and ethnic make-up of
the Bar. However, the Task Force found that such information was not available. The Task

Force therefore pursued several avenues of inquiry about the desirability and feasibility of having
the Bar collect such data.

The Task Force conducted a workshop on this topic at the Joint Task Forces Conference
held in June 1991 at Howard University. Leaders from the unified bar and from minority bar
associations identified and discussed many issues associated with the collection and use of
demographic data about attorneys, concluding that the Bar should collect such data. The Task
Force contacted other members of the legal community, who also indicated their support for
collection of this data.

The Task Force strongly recommends that the D.C. Bar conduct periodic'voluntar_

demographic surveys of its membership, and that it take all reasonable steps to encourage it
membership to provide the requested information.

TASK FORCE ON GENDER BIAS
The Task Force on Gender Bias developed a definition of gender bias to inform and ass’

its investigation. The definition chosen best reflected the goal of the Task Force to conduc
broad inquiry while maintaining the integrity of the studies:
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Gender bias exists:

. when people are denied rights or burdened with responsibilities on the
-basis of gender; A

. when stereotypes about the prdper behavior, relative worth and dedibﬂity

of men and women are applied to people regardless of their individual
situations;
o when men and women are treated differently in situations because of

gender where gender should not make a difference; and

. when men or women are ad\;'ersely affected by a legal rule, policy or
practice that affects members of the opposite sex to a lesser degree or not
at all. ‘

Using this definition, the Task Force conducted its studies in four major areas: court
administration; treatment of participants in the judicial system; criminal and civil law; and family
law. These areas are further subdivided to address a broad range of issues which are
summarized below under each of the four major subject areas. ‘

COURT ADMINISTRATION

The District of Columbia Courts are subject to a variety of statutes prohibiting gender
discrimination. The Courts’ own personnel policies proscribe discrimination in employment on
account of sex and express an institutional commitment to equal employment opportunity. These
policies also state a commitment to "promotfing] the full realization of equal employment
opportunity by establishing and maintaining an affirmative action program with respect to
personnel policies and practices in the employment, development, advancement, and treatment
of employees.” The Task Force attempted to determine the extent to which these policies and
goals have been fulfilled with respect to gender. To this end, the Task Force examined the
effects of personnel practices on court employees. The Task Force also attempted to assess the
success women attorneys have had in achieving judicial office and the success women judges
have had in obtaining positions of administrative responsibility.

~ The Task Force concluded that the most serious problems confronting court
administrators are: (1) the relatively small number of women, particularly Black women, in
upper salaried positions in the Superior Court and Court System; (2) indications that the courts
may be under-utilizing the educational training of some of its women employees; and (3)

mdic;uions. t?m the D.C. Courts’ mechanism for resolving complaints of sex discrimination needs
1o be publicized and strengthened. ) |

reco The u}formatiop upon which the Task Force relied for its findings, conclusions and
and 'T!ufgf!rf;ifuons consists of: (1) responses to a 41-question survey distributed to all employees
Com! 1c1al officers; (2) comments of participants at a workshop of the Joint Task Force

¢rence, which addressed the question of sex discrimination in employment at the courts; (3)
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workforce profiles of the District of Columbia Courts which are submitted annually to the
District of Columbia Human Rights Office; (4) summaries of complaints provided by the District
of Columbia Court’s EEO office; (5) a textual review of the District of Columbia Courts’
Personnel Policies and Procedures Manual; (6) information supplied by the District of Columbia
Judicial Nominating Commission and the Committee on the Selection and Tenure of Hearing
Commissioners; and (7) information supplied by the Superior Court regarding the assignment
of associate judges of that court to positions of administrative responsibility. As a result of our
studies the Task Force reached the conclusions and recommendations which appear in the Report
and are summarized below.

1.

Women employees, and especially Black women, are under-represented in the
highest grade levels of the Superior Court/Court System as well as in the level of
positions which form an important applicant pool for promotion to upper level
positions.

Women are not under-represented in the highest grade levels of the District of
Columbia Court of Appeals.

The number of women hired in recent years in professional and court
administration posmons signals an effort to move women into higher level
positions. :

While parity between the genders based on their proportional representation in the
workforce is-not essential, lack of parity over a period of time is a matter which
should be addressed.

The Task Force recommends that the Joint Committee closely monitor promotions
and appointments to vacancies and that the Executive Office, with the assistance
of the EEO office, collect and maintain information concerning vacancies and the
applicants for those vacancies, with periodic reports to the Joint Committee.

The Task Force recommends that the District of Columbia Courts develop an
affirmative action program which includes specific efforts designed to address
grade levels in which women, and in particular Black women, are under-
represented.

The Task Force recommends that the Joint Committee on Judicial Administration
review the Family Leave Policy to determine the feasibility of having its
provisions explicitly state that, where appropriate, the employees of the District
of Columbia Courts are entitled to the leave which is authorized by the District
of Columbia Family and Medical Leave Act of 1990.

The perception that gender-based discrimination occurs exceeds the evidence

reported. However, the extent and nature of any discrimination and the
effectiveness of the mechanisms for resolving complaints is made more difficuit
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by lack of official definition of terms used by the EEO Office, such as "no
reasonable cause to proceed” and "inquiry".

a. The District of Columbia Courts should ensure that its employees are
aware of the existence and role of the EEO office, and the office should
be strengthened. The Joint Committee on Judicial Administration should
encourage the use of the EEO office by any employee who believes he or
she has been subject to gender bias.

b. The Task Force recommends that the Joint Committee on Judicial
Administration review terms used in the EEO process such as "no
reasonable cause" and "inquiry" to determine if such terms should be
defined in the Personnel Policy.

9. The Task Force recommends the development of a procedure for the collection
and maintenance of statistical data regarding complaints of gender-based
discrimination made to such agencies as the Commission on Judicial Disabilities
and Tenure, Bar Counsel, and the Chief Judge of the Superior Court regarding
Hearing"Commissioners. The Task Force further recommends that such statistical
data be preserved and made available for public scrutiny.

10.  The District of Columbia Courts should further develop and conduct training and
educational programs for its employees on issues relating to gender discrimination
in the workplace. ) . '

11.  The Task Force recommends that women judges have the opportunity to serve as
presiding and deputy presiding judges in all divisions of the court. The Task
Force also recommends that women judges continue to have the. opportunity to
serve on those committees which members of the judiciary consider most
important. ‘ '

TREATMENT OF PARTICIPANTS IN THE SYSTEM

~ The Task Force studied behavior in the court setting, to determine if participants were
being treated in a stereotypical fashion regardless of their individual situation, and whether men
and women are treated differently when gender should not matter. Included in the kinds of
behaylor studied were both verbal and non-verbal behavior, as well as such judicial decisions as
appointment of attorneys to criminal and probate cases. Judges, commissioners, attorneys,
litigants, and witnesses were included in the study.

_'I'.he Task Force conducted a survey of attorneys, courtroom personnel, and judges and
commuissioners to elicit opinions about behavior and the stereotypes underlying the respondents’
observations. In addition, it conducted a roundtable discussion at the Joint Task Forces’
anf;rence in June 1991, and utilized information gathered by the committee on Civil and
Criminal Law. For court appointments, the Task Force interviewed the Register of Wills and
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conducted a statistical study of court appointments in criminal cases for a three month period in
1990.

The Task Force found that, in general, the District of Columbia Courts do not suffer
from the kind of blatant or systemic behavior that results in bias against members of one gender,
usually women. However, the D. C. Courts are not free from bias. The Task Force surveys
revealed perceptions of behavior that the Task Force concludes can have an adverse impact on
the ability of female attorneys to represent their clients, and on the ability of female witnesses
and litigants to be heard fairly. In addition, experiences showing lack of sensitivity and bias
against female attorneys or litigants in particular have been related to the Task Force.

Most, if not all, task forces on gender bias have examined the issue of what is appropriate
behavior for professionals in the court setting. This task force is no exception. Behavior that
appears innocent or even complimentary can have an adverse impact on litigants and
professionals. The Task Force tested a number of hypotheses in this area and found that
unprofessional, gender-based behavior occurs in our court system according to a substantial
proportion of survey respondents.

There was general consensus in the focus groups on personal injury cases, employment
discrimination cases, and criminal cases that overt sexism is not commonly experienced by
attorneys in the District of Columbia Courts. The use of demeaning stereotypes in litigation was
viewed generally as not very successful in this court system. Problems that were reported
appeared to be more Judge-speaﬁc than systemic.

The system for appointment of counsel in criminal cases does not appear to discriminate
against female attorneys. The statistical study conducted by the Task Force indicated that
women are appointed to major felony and felony cases in propomon to their representation in
. the pool of Criminal Justice Act attorneys.

The Task Force arrived at the following conclusions:

1. Gender bias exists in. the D. C. Courts, but does not appear to be pervasive.

2. There are differences in the way men and women perceive treatment of women,
with men consistently perceiving fewer differences than women.

3. The types of problems in courtroom conduct perceived by practitioners tend to be
subtle rather than overt. Some examples include that:

a. judges tend to assume that male attorneys are lead counsel in multi-
attorney cases;

b. judicial officers appear to interrupt female attorneys more than male
attorneys during argument;
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C. female attoméys and judicial officers are treated less professionally than
" males, for example by having comments directed at their appearance;

d. femnale witnesses may be asked to "speak up" although they are speaking
in a normal voice. : '

There appears to be a general decline in the civility with which attorneys treat
each other, as well as the way in which female attorneys are treated.

The Task Force makes the following recommendations:

1.

The Joint Committee should issue a clear statement that eradication of gender bias
within the court system must begin with the members of the bench.

The Courts should adopt a Court Rule on professional conduct of attorneys. Such
a rule is necessary to ensure equal justice under law regardless of race, gender or
economic status.

Judges should take responsibility for ensuring that conduct in their courtrooms is
free of inappropriate external influences such as gender bias, and not place the
entire burden on the person affected to object to the conduct. -

The Courts should continue current judicial training programs that incorporate .
gender bias issues, and an educational program for-judges and commissioners
about the subtle issues reflecting gender bias in the courtroom should be
conducted. s '

The Task Force encourages use of Judicial Tenure Commission for complaints
about particular judges.

The D. C. Bar should develop training and educational programs incorporating

sensitivity to the gender issues raised in this Report.

tl'he law schools in the metropolitan Washington area should be encouraged to
Incorporate gender bias issues in their curricula. ’

The Task Force recommends that a statistical study be conducted of appointments
of attorneys in Probate cases.

CIVIL. AND CRIMINAL LAW

The Task Force examined specific areas in civil and criminal law to determine if there

is gender bias in th
that gender bias j

Col

e formulation or application of these areas of the law. The Task Force found
s not widespread in the litigation of civil and criminal cases in the District of

mbia Courts. Rather, the District of Columbia is considered to be a progressive jurisdiction
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by those who practice here. Appellate decisions in key areas reflect a gender neutrality. Att
trial level, it appears that most judges do not tolerate overtly gender biased behavior.

In the area of criminal law, the Task Force examined whether men and women are treat
differently based on their gender in sentencing, adult sexual assault cases, and "domest
assaults. In the area of civil law, the Task Force studied issues in personal injury litigation, 2
employment discrimination and sexual harassment cases. In addition, the Task Force examin
the current Civil and Criminal Jury Instructions for gender bias in language.

The Task Force found that gender bias is not widespread in the litigation of civil
criminal cases in the District of Columbia Court of Appeals and Superior Court. However, :
system is not free from problems. The broader issues of sexual stereotyping in the culture
large affect the judicial process.

Areas for improvement in the Courts include the following:

. Both the Civil and Criminal Jury Instructions require extensive revision to remi
gender-based language.

. There appear to be differences in the way cases involving rape by acquaintan
are treated in comparison with cases involving rape by strangers, and in ar
such as bail and sentencing in particular, the courts appear to consistently tr
acquaintance rape as a less serious offense than other similar offenses.

. Similarly, it appears that there are differences in bail setting, and sentenc
which result in lower bail and shorter sentences in cases involving dome
violence than in other cases of similar severity;

. In wrongful death cases, it appears that awards in cases involving male chilc
are higher than in cases invoiving femaie chiidren.

° In personal injury cases, other factors being equal, males appear to receive hig
awards for loss of future earning capacity than females, while females appea
receive higher awards for disfigurement than males.

o In cases involving damages, most survey respondents with an opinion stated
homemakers rarely or never recover the economic value of their lost service

Based on its examination of the various issues, the Task Force made the follov
conclusions and recommendations:
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A.

Y

Criminal Taw

outh Rehabilitation Act

1.

The Task Force recommends that implerhentation of the consent decree in Hauser
v. District of Columbia, CA 89-11625 (D.C. Sup. Ct. 1992), be monitored to
assure that:

a. Facilities and programs are provided pursuant to the Youth Rehabilitation
Act for female defendants to ensure that treatment and rehabilitation
opportunities are available for women under the Act.

b. Judges and attorneys are informed of the available programs and facilities
which are to be developed for women sentenced under the Youth
Rehabilitation Act.

Adult Sentencin

The Task Force recommends that the Courts seek funds from outside organizations such
as the National Center for State Courts or local Bar Associations to conduct a
comprehensive statistical study of sentencing of male and female defendants. The study
should determine and evaluate all variables used by the Court in setting sentences and the

- role, if any, that gender plays in sentencing decisions.

Rape and' Sexuai Assault -

1.

The District of Columbia Courts are among the most progressive in the way they
handle rape cases in general, and "stranger rape" cases in particular. Rape
victims are not singled out by case law or judges as less credible than victims of
other crimes. Judges make an effort to protect the complainant from hostile or
inappropriate questioning and to treat defendants in sexual assault cases similarly
to defendants in other assault cases.

The Task Force encourages the Courts to continue with this approach.

Although rape cases are heard on the major felony calendar, which accords them
some priority, continuing efforts should be made to expedite these cases.

The Task Force recommends that the Superior Court, through its Criminal
Dmspn, examine ways to speed up the trial dates for sexual assault cases,
recognizing the constraints that resources place on the court.

There were some complaints by victims’ representatives concerning the way both

the Metropolitan Police Department and the U.S. Attorney’s Office respond to
rape victims. .
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The Task Force encourages these agencies to continue to review their policies and
procedures in addition to the steps that have already been taken in response to this
concerm.

The language of the rape, carnal lmoWIedge and seduction statutes are gender
specific, and this leads to gender bias in application. The statutes should be made
gender-neutral whenever appropriate.

There were complaints that the present carnal knowledge statute (statutory rape)
can be applied unfairly to young men. The statutory scheme should be reviewed,
and consideration given to requiring some minimum age differential between
complainants and respondents. Reform in this area falls within the sphere of the

" legislature.

There is some basis to conclude that prosecutors, defense attorneys, jurors and .
judges treat "acquaintance rape" differently than they do "stranger rape". The
Task Force is unable to conclude whether these differences are attributable to
legitimate factual variables or to a bias against female victims based on gender.

Because the differences, (e.g., in sentencing and setting of bail) were so clearly
reported in the survey, the Task Force recommends the Courts and Bar study
"acquaintance" -rape issues, for example through the use of workshops or
seminars. | '

Domestic Violence

The Court should investigate:

1.

2.

the apparent high rate of dismissal of cases involving domestic violence;

the perception that bail in cases involving domestic violence is set at lower
amounts than in other cases of similar severity; and

the perception that sentences in cases involving domestic violence are lower than
in other types of cases of similar severity.

There should be monitoring and investigation into how prosecutors, defense attorneys,
judges, juries and court personnel handle the increased numbers of domestic violence
cases that are entering the criminal court system under the new mandatory arrest
legislation.

Criminal Jury Instructons

Extensive revisions of the instructions are recommended. Either language should D&
gender neutral, or refer to the actual gender of the individual witness, expert, attorneY’
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defendant, plaintiff, etc. Use of "male" terms to include "female" terms should be
avoided, because the effect, whether intended or not, is exclusive, not inclusive.

Civil Law

A. Personal Injury Litigation

The Courts should adopt a jury instruction on "homemaker worth" to aid a
plamuff/vmum/decedent who did not work outside of the home at the time of i mJury or
death. This instruction should encompass such matters as the present value of services
(cooking, cleaning, etc.), and such factors as costs the family incurs as a result of the
loss (e.g., paid maid services; difference in value if the spouse must work only part-time;
additional cost of transporting children; etc.).

B. Sexual Harassment and Emplovment Discrimination Litigation

1. The District of Columbia Courts and Bar should explore adopting rules of civility
between lawyers as has been done in Illinois and Texas.

~

The Courts and Bar should consider the pros and cons of revising the law on
sexual harassment to define certain acts or conduct as sexual harassment per se,
rather than relying on the vague and p0551b1y inaccurately phrased “reasonable
person” standard. '

3. An empirical study should be conducted to determine whether mental
" examinations under Rule 35 of the Federal and Local Rules of Civil Procedure are
ordered more frequently for female plaintiffs than for male plaintiffs and under

what circumstances. The data should be published.

4. The reports of the District of Columbia Department of Human Rights on sexual
hara§sment and employment discrimination should be made available to the
public, so that the Courts, the Bar, and the community have a better sense of the

scope of the problem of sexual harassment and sex discrimination in employment
in the District.

C.  Civil Jury Instructions

;—:;Zr:lx\e revision of the instructions is recommended. Either language should be gender

dcfcndan?r 1l'efer to the actual gender of the individual witness, expert, attorney,

rvoudeg plaintiff, etc. Use of “male" terms to include "female" terms should be
because the effect, whether intended or not, is exclusive, not inclusive.

FAMILY LAW

.. . TheTask F

~ (2) child abuorc:e considered two areas of family law extensively: (1) domestic violence

¢ and neglect. Domestic violence was consistently cited by attorneys

xxiii EXECUTIVE SUWARY



throughout the information-gathering process of the Task Force as the most important area to
study. The Task Force found that child abuse and neglect generally have not been considered
by gender bias task forces, which have typically focused on financial issues affecting middle and
upper income families. The Task Force concluded that in a number of respects, the court system
operates in a gender-neutral manner. The Task Force also identified a number of problems,
which are described in part in this summary.

The District of Columbia was one of the earliest jurisdictions to enact legislation to
address the problems of domestic violence, and has one of the most progressive statutes in terms
of relief available in civil protection orders (CPOs). D.C. Code §§16-1001-1004 (1989). The
Task Force conducted a statistical examination of all CPO cases filed in intrafamily court in 1989
by examining the court jackets to to obtain data on the nature of and results in those cases. The
most significant findings of the Task Force are that: (1) the court is not routinely awarding
custody and visitation in cases where there are children; and (2) the court rarely awards child
support in these cases.

In its study of abuse and neglect cases, the Task Force found that judges are widely
perceived to use stereotypical views of mothers and fathers when making decisions. In the
opinion of many child abuse and neglect lawyers, judges view mothers as the crucial parent
" figure and, as a result, more is expected from them. Judges are perceived to be more critical
- of mothers who are viewed as deficient than they are of fathers. Fathers are seen as marginal

figures not entitled to substaritial blame or credit. ' :

The Task Force also studied whether there is gender bias in the implementation of general.
domestic relations law, including property division, custody and support laws. Among the areas,
studied, the Task Force examined how well the courts are enforcing payment of alimony awards,ﬁ
and concluded that the courts are perceived to be deficient in enforcing the awards. Court rules
and procedures should be improved because the survey revealed that respondent attorneys have
little confidence that current procedures lead to prompt enforcement. Moreover, there is httl:
belief that judges impose appropriate civil penalties for noncompliance with court orders
concerning alimony. One of the strongest criticisms of judges was for their failure to 1mpOS=
jail sentences against respondents who deliberately fail to abide by court orders for paymeat. of
alimony.

The Task Force found that many domestic relations lawyers believe that judges in"#¥
District of Columbia more often than not view mothers as more fit to have custody than fath&'*
regardless of whether women are working or not. Only women who place great emphaSlS e
their careers are seen to be disadvantaged over men in similar situations.

To address the problems found, the Task Force made numerous recommendations, whig
are listed below.
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Domestic Violence

General

1.

The Chief Judge of Superior Court should create a Domestic Relations
Procedure Task Force similar to the Civil Delay Reduction Task Force to
include judicial officers, court administrators, and members of the
domestic relations and domestic violence bars, with a mandate including,
but not limited to, the following:

a. implementation of the recommendations made in this report;

b. consideration of the recommendations for handling intrafamily
cases in the reports of the National Institute of Justice and the
. National Council of Juvenile and Family Court Judges, giving
particular attention to recommendations regarding enforcement of
CPOs; the interrelationship between CPO enforcement
and criminal proceedings; the content of CPO orders; and concerns
about the physical plant;

c. development of effective court procedures for filing and issuance
of TPOs; and

d. development of calendaring policies that allow for full and effective
use of court time for custody, support and visitation issues.

The Task Force recommends that training for judges entering Intrafamily
Court include the causes and effect of domestic violence; the impact of
violence on children; and the importance of addressing issues of support,
custody and visitation on the success of civil protection orders.

Court support staff and marshals should be provided training on domestic
violence issues to the extent necessary to provide courtroom security and
to assist parties and witnesses in such cases.

Judges should stress to the litigants the importance of these cases generally
and personally address each respondent who will be subject to a CPO.
The judge should emphasize the mandatory nature of the court’s order and
the penalties, including incarceration, for violation of the CPO.

The Court and the Bar should ‘develop materials, including written

explanzgory material, videotapes and court forms, to be made available to
Pro se litigants in advance of hearings.

XXV EXECUTIVE SUMMARY



Representation and Pro Se Litigation

1.

Because many parties appear pro se, time should be allotted at the opening
of CPO court for an explanation of the proceedings generally, and the
court should ascertain the nature of all claims and defenses. Appropriate
action should be taken to ascertain whether counsel is desired or required.
All issues presented, including custody, visitation and support, should be
resolved. '

Where petitioner seeks sanctions for criminal contempt, the court should
consider appointment of Corporation Counsel to represent petitioners
pursuant to SCR Intrafamily Rule 12(c)(2).

Representation of petitioners by members of the private bar, particularly
in CPO trials, should be encouraged, and funding should be sought to
compensate attorneys for services rendered.

The findings of this Task Force should be made available to the D.C. Bar
Task Force on Representation in Domestic Relations Cases, and the Bar
should also provide training programs on issues arising under the CPO
statute. )

Child Custody and Visitation

1.

'Child custody and visitation issues should be addressed and resolved when
‘the parties have a child in common.,

The safety of the children should be considered in custody and visitation
determinations in'all family violence cases, with consideration given to the -
ramifications that shared custody might have in a volatile situation.
Petitioner’s safety and the weifare of the children shouid be the subject of
inquiry, careful consideration, factual findings, and an order for custody
and/or visitation consistent with the welfare of the children and the safety
of all affected parties.

Judges should decide all issues properly raised by the parties, including
custody, visitation and support. If issues appear to be lengthy or complex,
procedures should be developed to permit certification of the case for
hearing on an expedited basis.

Since it appears that one of the most frequent causes for contempt is

violation of visitation orders, the need for particularized orders should be
considered.
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Child Support

1.

Child support issues should be considered and resolved as allowed by law

in CPO cases where the parties have a child in common and custody is
ordered.

Child support forms should be published by the court and made readily
available for use in all cases in which child support is involved.

Child support orders should be calculated under the D.C. Child Support
Guideline and should be written on court child support forms.

Temporary Protection Orders

1.

" Procedures for obtaining TPOs should be simplified, and personnel

involved in providing access to the Courts should be trained in the
procedures. This shouid be a priority of the proposed Domestic Relations
Procedure Task Force.

Procedures should be developed to allow petitioners to prepare the
necessary court documents while at the Citizen’s Complaint Center.

Personnel in the Mayor’s Command Center should be trained in how to
process applications for emergency orders, in particular from pro se
petitioners. ' ‘

Contempt

1.

The Court and the D.C. Bar should address the need to provide attorneys
for petitioners in contempt proceedings. Although Superior Court
Intrafamily Rule 12(c)(2) provides that the court may request Corporation
Counsel to represent petitioner, the availability of more attorneys appears
to be required to assure prompt and complete presentation of the cases.

Meaningful sanctions must be imposed for contempt, with consideration-
given to the need for more severe sanctions in cases of multiple counts of
contempt or subsequent contempts.

il;pgrvised probation should be considered in contempt cases involving
s.

The court should develop procedures for handling violations of CPOs
repor_ted I?y probation officers or the police, similar to the procedures used
for violation of probation orders in other criminal cases.
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A permanent courtroom for intrafamily cases should be designated. The
courtroom should have lock-up faciliies and be large enough for
petitioners and respondents to sit separately.

Notices of hearings should clearly state the courtroom to which the parties
are to report. The courtroom should be open at the designated time, and
a deputy U.S. Marshal should be present when the court opens.

Adequate attention must be given to security issues such as:

o separating the parties before court through individual waiting areas,
and during court by seating arrangements;

. stationing deputy marshals in the courtroom and halls;

o allowing petitioners to leave in advance of respondents.

Other R@mmendaﬁoné

1.

Extensions: The Task Force recommends that the Council of the District

of Columbia consider amending the Intrafamily Violence statute to provide -
that CPOs remain in effect for at least 3 years and that the provisions for .
child custody, support and visitation remain in effect until further order of -
the court (without specific end date). B

Defaults; If the respondent is served and fails to appear for the CPO
hearing, and the petitioner is present and ready to proceed, the Task Force
recommends that the hearing proceed, rather than requiring the petitioner
to return for a future hearing. Consideration should be given to any rule
change necessary to implement-this recommendation. The Court should
order the Metropolitan Police Department to serve the orders where
service of the defauit CPO may prove a problem.

Failure To Appear cases

a. The Task Force recommends that the procedures currently in effect
to notify petitioner or her attorney before and after bench warrant
hearings be improved. :

b. The Domestic Relations Procedure Task Force, if established,
should develop a proposal for a statutory amendment or rule ,
change which would permit imposition of appropriate conditions of
release.
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Continuances: Where continuances are granted prior to the hearing on the
CPO, the Task Force recommends that a TPO be issued effective until the
hearing date. :

Findings of fact: Because CPO cases tend to be on-going, and judges do
not retain jurisdiction of the cases they have heard upon transfer to a
different assignment, the Task Force recommends that judges state
findings of fact on the record following trial in CPO matters, and that the
Intrafamily Rules Subcommittee develop a mechanism for including
written findings of fact in the court jacket. In addition, the Task Force
recommends that judges retain cases where they have heard contempt
motions for further enforcement proceedings, and procedures to effectuate
this policy should be developed.

Dismissals

a. Voluntary: The Task Force recommends that where possible the
inquiry suggested by the Intrafamily Rules into the basis for
petitioner’s request to dismiss be conducted outside the hearing of
the respondent.

b. Dismissal by court: Since CPO court is generally a pro se court,
the Task Force recommends that the court develop procedures to -
~ avoid automatic dismissal where the petitioner has not appeared.
The Task Force recommends that the case be placed on an inactive
docket and that petitioner be notified of the procedure required to
reactivate the case.

2. Child Abuse and Neglect

1.

tJ

Training programs for judges assigned to Family Division should include
child development; parenting (including the importance of a primary care-
giver regardless of gender); the dynamics of family violence; and the
avoidance of stereotypical thinking. Presentations should be made by child
psychologists, pediatricians, and social scientists.

Consistent with practicality and the nature of the adversary system, more
attention must be paid to fathers. First, in a positive sense, efforts should
be made to foster the father/child relationship and to encourage fathers to
play an active role in their children’s upbringing. Second, when a father
ha; not provided proper parental care and support, this should be the focus
of judicial attention in the same way as improper maternal care.

Social workers, police officers, prosecutors, and CCAN attorneys must be

rf‘—-q'ained to focus on the father’s conduct and behavior in a manner
similar to the emphasis placed on the mother’s conduct.
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3.

Judges need to increase their awareness that they are perceived to hol
stereotypical views that affect their decisions, and consciously work t
avoid decision-making based on assumptions about differences in the wa
mothers and fathers should behave. Hopefully, contemplation of th
survey results should begin this process. '

Domestic Relations

General

1.

In all areas of domestic relations practice, the family law bar perceiv:
that insufficient attention is paid to the problem of enabling t
economically disadvantaged spouse to maintain a fair standard of livi:
pending resolution of the marital disputes, to pursue effectively t
lawsuit, and to preserve assets pending equitable distribution.

The Task Force recommends that the court find methods to assure tt
greater attention is given to the pre-trial aspects of domestic relatic
practice including pendente lite relief, pre-trial preservation of asse
discovery, and enforcement of pre-trial orders.

The Task. Force recommends that Family Division rules, administrat:
procedures, and calendaring practices be revised to ensure easy pre-tr
and emergency access to the court making this relief avallable to
litigants regardless of socio-economic status. :

Implementation of the recommendations rega.rding domestic relati
litigation as set forth in the section on divorce, custody and support (€.
restraining; orders, pendente lite alimony, attorney fees, etc.) should
made part: of the mandate of the Domestic Relations Procedure T
Force, the creation of which is recommended in the section on Dome
Violence.

Since there is widespread perception among the family bar that the ¢
does not rivorously insist on compliance with domestic relations or¢
judges and commissioners should take the lead in insuring that thexr or
are obeyed.

Property Distribution

1.

The information provided the Task Forces seems to indicate tha!
District of Columbia courts have not yet routinely addressed issu¢
property division that fully reflect the parties’ investment during
marriage in "career assets” and "earning potential.” Judicial educatio
attomey education programs should cover the valuation and divisic
“career assets” and “"earning potential" as a part of the clxstnbutlc
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marital assets. Examination of studies and scholarly commentary on the
economic consequences of divorce, women’s employment opportunities
and income potential would make the application of these concepts more
understandable by courts and counsel alike.

Efforts should be made to address the long term impact of any property
division to assure that each party retains some liquid and income
producing assets after divorce.

Judges appear to take into account the contribution of the homemaker
spouse in the creation and preservation of marital assets.

The trial and appellate courts recognize the contribution of homemakers
to the separate assets of the other spouse by authorizing award to the
homemaker spouse of an equitable interest in the separate property.
Continued development of these concepts should be encouraged through
judicial and attorney education programs.

Attorney’s fees awarded pendente lite are essential to enable the
economically dependent spouse to pursue the divorce action. Appropriate

‘consideration is not seen to have been given to the financial ability of the

economically disadvantaged spouse to pursue the litigation. This is

“particularly troubling because of the adversary nature of divorce litigation.

Judges should assure that any contribution toward attorneys’ fees that the
economically dependent spouse is required to make from her distributed
assets does not leave her in an inequitable economic position afterward in
relation to her spouse’s economic position. '

Orders to uncover the existence of assets and orders to prevent dissipation
of assets are reported to be enforced badly or not at all. This forms part

of a pervasive perception of poor enforcement of domestic relations
orders.

The Task Force recommends that further study be made to examine
whether gender bias exists in the division of property where marital fault
is an issue; whether debts of the parties are distributed in an equitable
fashion (for example, do courts award the husband the bulk of the income-
producing property and the wife the home, which is mortgaged and usually
the majority of the marital debt); and whether other long-term
consequences of property division are taken into account.

The Task Force recommends that judicial training include full
consideration of the practical realities of the dissolution of long-term
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marriages including the earning potential of displaced homemakers and the
impact of marital dissolution on the parties’ standard of living.

Pendente lite: During the critical and sometimes lengthy pre-trial period,

the court is seen as failing to ensure consistently that the poorer spouse
receives temporary support.

Permanent awards: Alimony awards for long-term homemakers are
perceived to be inadequate and to fail to equalize the standard of living of
divorcing spouses.

Enforcement: In general, there is a belief among domestic relations
lawyers that there is inadequate enforcement of alimony awards.

Child Custody

1.

Gender based stereotypes are seen by attorneys to influence child custody
determinations, and this adversely affects both men and women. Mothers
are viewed as held to a higher standard of behavior, and fathers are seen
as not being taken seriously. This is the same phenomenon observed in
the child abuse and neglect study. The Task Force recommends the same
steps set forth in that section of this report.

Domestic violence should be given appropriate consideration in all custody
decisions where issues of family violence are raised.

The Task Force recommends that the courts address the current practice

“which prohibits a party from seeking custody or child support while the

parties are living together.

Child custody procedures should allow for an early determination of
pendente lite custody in the same manner that they provide for early
determination of child support.

Child Support Awards: The Task Force recommends that judges of the
Superior Court and Court of Appeals and commissioners give careful
consideration to the manner in which the child support guideline is applied

in order to strike a balance between consistency and flexibility. Judicial

officers should make specific findings on the record justifying deviations

from the median guideline.

Child Support Enforcement: The court should accord child support
enforcement high priority and make sure that all the available enforcement

mechanisms, including award of interest on arrears, prompt wage
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withholding, and incarceration, are being utilized. The Clerk’s office
needs to accord child support enforcement a similar high priority in its
 staffing and administrative procedures.

CONCLUSION

To fully comprehend the method by which the Task Forces sought to determine the
presence and nature of biases within the courts and the conclusions and recommendations
summarized here, it is important to review the full report. It is the hope of the members of the
Task Forces that this report will aid the District of Columbia Courts in its efforts to eliminate
gender, racial and ethnic bias from the Courts. The Task Forces look forward to the
implementation of the recommendations made.
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EXECUTIVE SUMMARY

The following sections summarize the major findings from both surveys. In the first
séction we review the key resuits from the telephone survey of Californians and in the
second section we cover the key issues from the mail survey of court personnel and
attorneys.

Since every reader will value each finding differently, results are listed in the order of
their presentation in the report rather than in any arbitrary order of importance.

A numeric indicator is provided in square brackets [ ] at the end of each key finding
indicating the section of the survey report to tum to for further information.

a. Telephone Survey of Public Qpinion

QOverall Issues

» Most respondents (54%) report low to moderate levels of experience with the
courts. While varying pattems of experience are evident across the groups, Asians
and Hispanics have significantly lower experience scores than do other groups (p
<.001). [ref. 4.4.1] ' : -

= The results for familiarity corroborate the experience findings. Asians. are
significantly less familiar with the courts than other groups. [ref. 4.1.2]

= A majority of survey respondents (58%) report that they obtain most, if not all, of
their information about the Califomia courts from the mass media. = Asian
respondents (seconded onily by Hispanics) are significantly more likely to obtain
their impressions of the court from the mass media than are any other group. [ref.

. 4.1.3]

= On ascale of ‘1" to “10’, ranging from not at all fair to extremely fair, respondents, on
the average, rated the overall faimess of the California Courts to be approximately
5. California’s two largest minorities, Hispanics and Asians, give the Califomia
courts their highest marks for faimess. Nevertheless, African Americans as a group
have a significantly poorer impression of the courts. [ref. 4.2]

= Compared with all other respondents, African-Americans give the state courts a
significantly lower rating for faimess toward minorities. [ref. 4.3.1)

= Californians believe their courts to be significantly fairer to Whites than the courts
are to any other group of residents. African Americans and Native Americans are
perceived to be treated less fairly than everydne else. [ref. 4.3.2]
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Judicial officers, and to a lesser degree non-judicial personnel, feel that the courts
are only somewhat able to ensure race or ethnically-blind decisions. Continuing the
overall trend, the racially diverse attormey group are very pessimistic about the
likelihood of unbiased decisions. [ref. 5.4.2]

Results indicate significant agreement amoﬁg judicial officers and, to a lesser
extent, non-judicial personnel that an exclusionary “Old Boy Network” does not
exist. In contrast, attorneys generally feel that it does. [ref. 5.6.1]

The majority 'opinion among court personnel is that minority attorneys are not
treated as second class professionals by judges. However, the attorneys who took
part in the survey overwhelmingly feel (58%) that the opposite is in fact the case.
[ref. 5.6.2]

There are significant differences of opinion between judicial and non-judicial
personnel who generally contest the claim that minority attorneys are treated like
second class professionals by other attomneys, and attormeys who overwhelmingly
feel this problem does exist. [ref. 5.6.2]

In keeping with the observed trends, the findings provide compelling evidence, that
at least as far as attomeys are concemed, they do not have the same credibility as
White attorneys. On the other side of the issue are judicial officers and non-judicial
personnel who feel that minority attomeys enjoy the same credibility as non-minority
attorneys. [ref. 5.6.3]

Judicial officers and non-judicial personnel feel that minority women do not have a
more difficuit time obtaining fair treatment in the courts than do other women. The
more ethnically and racially diverse attomey sample feels that the issue does have
merit. [ref. 5.7.1]

With the exception of aitomeys who moderately agree- that African-American

. women have a harder time other minority women, the consensus. of opinion is that

no special bias in the courts exists against African American women. [ref. 5.7.2]

Judicial officers and non-judicial personnel attest that minority female lawyers are

treated with the same respect as other female lawyers. Attorneys disagree. ([ref.
§.7.3]

In cases involving a minority defendant and a White victim, non-judicial court
personnel and attomeys agree that the defendant is more likely to be found guiity
when he or she is a minority. However, fully 61% of the jurists polled feel the
minority defendant is as likely as any other defendant to be found guilty. The
results for jurists should be compared with 93% of the attomeys and 51% of the

FO?-jUdlClal staff who feel the minority defendant is more likely to be found guilty.
ref. 5.8]
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DESCRIPTION OF
HEARINGS

- The committee scheduled 13 days of public hearings in 12 cities throughout the
. state berween November 1991 and June 1992. Participants at the hearings coulc
- speak before the committee or give private confidential testimony. The commit-
. tee also solicited written testimony as an alternative to appearance at the hearings

Shasta County Redding November 16, 1991
Imperial County El Centro - February 21, 1992
San Diego County San Diego February 22, 1992
Kern County Bakersfield March 6, 1992
Fresno County Fresno March 7, 1992
Sacramento County Sacramento April 10, 1992
San Joaquin County Stockton April 11, 1992
Alameda County Oakland May 8, 1992
San Francisco County San Francisco May 9, 1992
Los Angeles County Los Angeles June 4, 1992

June 5, 1992
Orange County Santa Ana June 6, 1992

Los Angeles County Universal City June 13, 1592

The advisory committee staff publicized the hearings by sending press release:

_to publications such as daily newspapers, legai journals, and ethnic and racia.

minority papers. Radio and television stations in each region where hearings were

- planned also received press releases; several stations held interviews with advi-

sory committee members who discussed the mission of the hearings and explainec

the logistics of appearing 1O testify.

The commirttee also sent invitations to individuals and groups throughout the state
who it felt might support the committee’s mandate and could inform the larges
possible constituency about the upcoming hearings. This list included judiciza
officers, court staff, county bar associations, minority bar associations, lawyers
groups, elected and appointed officials (e.g., city council members, boards of su
pervisors), members of the business community (e.g., chambers of commerce;)
and community-based organizations and churches.

This report summarizes the recorded testimony of participants who spoke or gave
confidential testimony at the 13 statewide public hearings, and of those who sub
mitted written comments to the advisory comimittee staff. It is not a survey o
opinion throughout the state, but a summary of the observations, attitudes, anc
convictions of the individuals who testified at the hearings or submitted thei:
testimony in writing.
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PROFILE OF
PARTICIPANTS

‘!‘.

. Inall, 249 people appeared to give testimony at the 13 hearings convened durm'

1991—-97 1o investigate charges and experiences of racial bias in the courts; 2,60

. pages of testimony were recorded at the hearings. In addition, 94 people sent
. more than 1,000 pages of written testimony to the advisory comumittee. Participants .
. in this process included judicial officers and attorneys, past and present employees *
. of the courts, representatives of community-based and legal services orgzmza—

tions, and various concerned and affected citizens.

4

Female: 88
Male: 161
Judicial officers: ’ Speakers working for or with the county:
Superior court 5 Court employee 3"
Juvenile division 1 Former law enforcement officer 2
Municipal court 7 Past or present member of state or
Tribal court 1 county commission 7
Administrative law 1
Juvenile court referee 1 Elected officials: 2
Members of the legal profession: Speakers representing organizations:
Attorney 78 Civil rights associations 14
Deputy public defender 9 Political associations -4
Deputy district attorney . 3 Legal services associations .15
City Attorney’s Office: A Social services agencies - 11
Deputy city attorney 1 Immigrant services organizations 3
Mediator - ‘ 1 Community-based activist groups 15_
Victims™ assistance ' .
.coordinator - 1 Speakers representing themselves:
Member, OCJP 1 Publisher, newspaper 37
Law professor 2 Reportes, legal newspaper 1:
*Officer or member, Tribal representative 3
bar association 7 Teacher 4
* Officer or member, Physician 1
lawyers’ group or Broker/banker 1:
minority bar association 31 Tax accountant 1
Paraiegal 1 Security guard "1
Law student 2 Businesswoman 3
Businessman 2
Speakers working for or Miscellaneous 52
with the court: .
Executive officer 1
Court administrator 1
Jury commissioner 1
Superior court clerk 2
Research attorney 1
Court reporter 1
Interpreter 4
Court supervisor 1
Support staff 1
Current or former
grand juror 3 *Also counted in “Attorney”

EXECUTIVE SUMMARY: PROFILE OF PARTICIPANTS




CLASSIFICATION
SCHEME

. Upon compiletion of the public hearings, the entire body of testimony—both or::
- and written—was analyzed, and a classification scheme was developed to iden

tify the major issues raised.

" Within each issue classification, analysis included the number of times the issuc
" was mentioned, and whether the comment was based on direct experience, ob
" servation, hearsay, or a deeply held attitude or conviction.

Each comment was counted once in the classification, except when the speake
mentioned more than one aspect of an issue. For example, if 2 speaker commentec
about the lack of racial and ethnic diversity on the bench, and then talked abou
the judicial selection process, the testimony was noted twice (e.g., under “Represer:
tation and treatment of minorities in the legal profession,” the testimony woulc
be noted under the subheadings “Lack of diversity on the bench” and “Conten
tion that the process is rigged against the appointment of minorities”).

The issue classifications are:

® Lack of access to justice

¢ Representation and treatment of minorities in the legal profession

* Speakers’ contention that they “won’t get a fair shake from the system”
¢ Urgent need for court interpreters

*. Public perception of bias in the judicial system -

.» Abuse of judicial power

* Observations of disparate treatment of minorities

* Abuse of présecutorial discretion

* Call for continuing' education and cultural awareness training

¢ Minority employment in the courts

* Complaints about law enforcement

* Accountability of the judicial system

¢ Family law issues '

¢ Minorities and the jury system

* Impact of shrinking dollars on the judicial system

¢ Bias in the juvenile justice system

* Testimony of attorneys

¢ Courtroom interaction

* Bias against women of color

¢ Bias and the media

This report is a detailed qualirative analysis of the public and confidental testimorn
given at the hearings, and the written testimony presented to the committee. Cor:
sequently, it is not a quantitative survey of generally held opinion throughou
the state, but rather the opinions of those individuals who appeared and testifiec
at the hearings. At the same time, we do believe thart this information provide

valuable insights into the perspectives and views of court users, as well as other.
who shared their general perceptions about the court system with the committes

\
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ISSUES RAISED IN . LACK OF ACCESS TO JUSTICE

TESTIMONY " “The committee heard 149 comments citing lack of access to justice. Difﬁcul.
» " arising from economics as well as racial tension often exacerbate the plight
" those who were specifically identified as lacking access:

: ¢ the poor, who suffer from funding cutbacks in programs such as Legal -

* victims of domestic violence, who feel the courts do not regard the abu
they suffer as the result of criminal conduct

¢ those who feel they *“are not heard by the judicial system”
e those who would complain but do not know how to proceed

e victims of racially motivated discrimination in their workplace, such as la
of equal opportunity for advancement, or unfair termination

¢ those who need translation services in civil courts, where interpreters are
provided

e those who feel the Voting Rights Act is not working to their benefit (not resu
ing in the election of minorities to public office)

e Native Americans and Asians, who are accustomed to different judicial s
tems or traditions of conflict resolution

A number of speakers attributed their lack of access to lack of information. Seve
testified that they do not understand the system (3) or their rights guaranteed
der it (10). Others said they had difficulty securing specxﬁc information, such
how to defend oneself in pro. per. -

Seventy-eight additional barriers to access were identified. Six participants '
sidered language a barrier for litigants who are not fluent in English, and w
suffer from the lack of bilingual judges and court staff. Poverty as a barrier
access was cired 18 times, and inciuded references to the cost of retaining an
torney and the burden of paying administrative fees.

Ten speakers said that how the system defines crime is a barrier to access. In t
context, several questioned whether our judicial system confronts and adequar
prosecutes acts referred to as “hate crimes,” such as the seemingly senseless phys:
assauits on non-Whites.

. Sixteen speakers cited poor attorney performance as a barrier to access. Exz
ples of this included refusal to take police brutality cases and failure to challer
a judge.

Cultural norms that sometimes obstruct access were cited 28 times. One spea

. mentioned that some immigrants come from countries whose judicial system
cluded them, or instilled terror rather than trust in that system. As a result, th
people are fearful of approaching police departments and the courts. Some
those testifying stated that culturally learned passivity (as defined by the speak:
also serves to inhibit minorities from asserting their rights.

Additional underserved potential court user groups lacking access to the judi
system were identified as recent immigrants, the developmentally impaired,
incarcerated, undocumented aliens, and geographically isolated population

4. EXECUTIVE SUMMARY: ISSUES RAISED IN TESTIMC



. REPRESENTATION AND TREATMENT OF MINORITIES
. IN THE LEGAL PROFESSION

" The representation and treatment of non-White judges and attorneys were men-
" tioned 111 times. Thirty-three speakers cited the lack of diversity: sitting judges
" do not reflect the racial and ethnic diversity of the communities they serve. Another
" 5 criticized the judicial selection process as obstructing the elevation of minori-
" ties to the bench.

Several speakers described incidents in which minority judges were targets of bi-
ased treatment; one jurist resigned (3). Eight observations were made about the
low number of minority attorneys in practice, and the need for more.

There were 55 accounts of mistreatment of minority attorneys. Thirty-one specific
cases of abusive or rude comments were cited, including 9 examples of mistaken
identity (the failure of court officers or saaff to recognize a minority as the attor-
ney). Two Asian attorneys described their discomfort at being outside the “old
boy nerwork” of the court, and identified what they believed was a lack of ac-
cess to the bench that their White colleagues enjoy. Thirteen attorneys described
the destructive impact of biased treatment on their self-esteem and sense of profes-
sional competence.

SPEAKERS’ CONTENTION THAT THEY “WON'T GET A
FAIR SHAKE FROM THE SYSTEM”

Speakers offered 72 examples to support their conviction that as minorities they
could not “get a fair shake from the system.” Several comments were based on
direct experience of what they believed to be unfair and biased treatment by the
courts, including “not being taken seriously by the judge” and having their evi-
dence discounted because they were a minority (15). Many stated such coavic-
tons as “there’s no justice for minorities,” “the judicial system is against us,” and
police officers are “the oppressor” (43).

In summary, those testifying drew the conclusion that the courts are not fair to
minorities, and that racism exists in the judicial system. What they had observed
of the bench and court personnel confirmed this view.

URGENT NEED FOR COURT INTERPRETERS

The pressing need for more and better court interpreters was cited 67 times. This
included 30 comments urging that interpreters be required in all civil areas. Other
people registered complaints about the sloppy or inaccurate work of interpreters

. (19), and some speakers called for upgrading the profession, both as 2 means of
improving the quality of work and as a guarantee that top people will be attracted
to the field (7). Suggestions for achieving that goal included increasing compen-
sation and providing extended education in legal terminology and changes in the
law. Three interpreters appeared before the advisory committee to register com-
plaints, including their experience of disrespectful treatment from the bench and
courtroom staff.

———————
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. PUBLIC PERCEPTION OF BIAS IN THE JUDICIAL SYSTEM

" There were 64 comments by speakers who perceive that the judicial syste:
" biased against minorities. These included 15 global statements about struct
" bias and institutionalized racism in the system, including remarks that “the
" tem frustrates [their] ability to expose bias,” and “the system is into winning,
" justice” Forty-six comments were made about racist or insensitive behavio
" the courts, allegedly by judges, deputy district attorneys, deputy public defenc

and police department officials, including several speakers’ perception that “the
all in cahoots together” Another assertion was that attorneys do not disch:.
their duties independently of the court, to the detriment of the minority litig.
for example, deputy public defenders, because of pressure from judges, mav
too quick to plea bargain.

ABUSE OF JUDICIAL POWER

A total of 64 comments were made about the abuse of judicial power. Thirt
people offered observations on the misuse of power: they claimed that juc
tolerate racism among court staff and “side with White attorneys against min
ties.” One speaker articulated his conviction that judges are hostile to discrim:
tion suits, making it hard for victims to seek redress.

Several speakers perceived a lack of accountability in some judges’ reluctance
deal with issues of discrimination in law enforcement (9). If, for example, a ¢
involves a police officer who has behaved in a biased manner towards a non-Wt.
a judge may be reluctant to confront the issue. Other speakers and corresp-
dents gave examples of abuse of discretionary power (9). These included a juc
recusing himself to avoid having to voir dire prospective jurors (which would fa.
tate uncovenng bias among jurors), and some judges’ pcrcexved relucrance o h:

“‘hate crimes” in their court.

Speakcrs also described some judges’ manner as “arrogant,” “‘unapproachab
and* msensmve,” and several charged that judges “hold stereotypic negative vie
of minorities” (10). As an example of perceived judicial error, one speaker m
tioned the change-of-venue decision in the Rodney King case.

OBSERVATIONS OF DISPARATE TREATMENT OF MINORITIES

Sixty-two comments were made about direct observations of unfair or uneq
treatment of minorities compared to Whites, including the unwillingness of :
courts to release minorities on their own recognizance (OR), the setting of h:
bails, illegal searches and seizures, and what appear to be racially biased verdic
Witnessing events such as these provoked 5 speakers to charge that the law
selectively enforced, either 1o favor Whites or 10 disfavor minorities.

e
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. ABUSE OF PROSECUTORIAL DISCRETION

" Fifrty-five comments were made charging racial bias in the exercise of prosecutoria:
~ discretion. Speakers claimed that bias factors into policy in determining the severity
" of charges against minorities, as well as in prosecutors’ handling of own recog-
" nizance (OR) decisions and bail recommendations.

" Fifteen people charged abuse of the plea bargaining process, with 10 citing the
high number of plea bargains for minorities, one contending the process gives
the district attomey “too much power,” and 2 describing incidents in which minori-
ties felt coerced into pleading to a charge.

CALL FOR CONTINUING EDUCATION AND CUITURAL
AWARENESS TRAINING

Fifry-three speakers urged the courts to initiate refresher courses for judges in area:
such as anti-discrimination statutes and the basic civil procedures that dominate
small claims court activity, and for lawyers in civil rights law.

Speakers commented on the various pressures racial and ethnic diversity bring:
to bear on the court system, and called for extensive cultural awareness program:
for judges, attorneys, court support staff, and law enforcement officers, whos«
demanding jobs are exacerbated by racial tension.

Several people described their failed attempts at conducung cultural awarenes:
training programs, and thev observed that it is a difficult task.

*. Fifteen people testified that the society at large would benefit from educatior
programs—perhaps via cable tClCVISlon—tha[ explain how the ]ud1c1al systerr
works. ,

MINORITY EMPLOYMENT IN THE COURTS

Fiftv-one comments were made about issues affecting minority employees anc
those seeking employment within the court system. Lack of diversity and its nega-
tive impact were mentioned 20 times. Unfair hiring and promotion practices, anc
abuse of due process (such as the suspension of a worker’s constitutional right.
by the illegal search of personal property), were cited 11 times.

COMPLAINTS ABOUT LAW ENFORCEMENT

Speakers made 46 comments about minority interaction with law enforcemen
officers. Thirty-four objections to police policies and methods included the as
sertion that police observe a double standard in response and arrest for minori
ties as compared to Whites, and that crimes against minorities are not adequatel:
investigated and resolved. Three speakers noted that as a consequence there is
a disproportionately high percentage of the non-White population in prison. Nin¢
comments about the lack of accounubility for police behavior included charge:
of inadequate external investigation of excessive use of force and police brutal
ity; speakers also alleged that law enforcement officers resist or ignore training
efforts aimed at modifying these behaviors. Two speakers commented on the non
diversity of the police force.
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. ACCOUNTABILITY OF THE JUDICIAL SYSTEM ’

" Speakers made 46 observations about different aspects of accountability in

" judicial system. Thirteen mentioned laws that they contended are not enforce
" including Indian sovereignty laws. There were 15 assertions that the judicial sy
" tem is not functioning as it was designed to, including the observation that rem
" dies for systemic self-correction are ignored or circumvented. Eighteen speake
" described incidents supporting their contention that they did not receive justic
or redress.

FAMILY LAW ISSUES

Forty-four comments concerning family law included obstructed access to justic
(e.g., because of language barriers and the lack of interpreters), difficulty in of
wining restraining orders, and the court’s nonresponsiveness to child protectio:
issues. Several speakers urged cultural awareness training for family court judici:
officers and staff.

MINORITIES AND THE JURY SYSTEM

Speakers made 40 remarks concerning bias in both grand juries (8) and trial ju
ries (32). They criticized the lack of diversity and the selection process for bot!
grand and trial juries, decried discriminatory tactics to eliminate minorities from
the jury pool, and emphasized the negative impact of racial stereotypes on non
White jurors. Six attorneys described their encounters with biased jurors, and the
effects of bias on their cases. ‘

IMPACT OF SHRINKING t)Ol'.I.ARS ON THE JUDICIAL SYSTEM

Thirty-six observations about the reduction or loss of public and private funding
included 16 comments on the direct impact of these cuts on the courts and 1C
remarks about the effects of leaner budgets on government agencies such as the
Department of Fair Empioyment and Housing, and community-based organiza-
tions such as Legal Aid. Ten speakers charged that bias was manifested in the
alleged politicized allocation of diminished resources, and discussed its conse-
quence for minorities.

BIAS IN THE JUVENILE JUSTICE SYSTEM

There were 36 examples given of bias in the juvenile system. They included ob-
servations of the disproportionate incarceration of minority youth, and complaints
about policies and treatment of youth in custody at a detention camp. Twelve
complaints about police harassment of minority youth were registered and there
were 3 entreaties to improve the K-12 public education system.

TESTIMONY OF ATTORNEYS

Thirty-one comments were made by attorneys, who expressed their concern over
the public’s diminishing regard for the legal profession (G), and their discomfort
with aspects of their relations with the judiciary (9). ‘
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. A number of attorneys—both female and male—described their dismay at the im-
. pact of their minority status on their professional practice. They gave examples
. that included difficulty attracting clients and disparities in jury awards (confirmec
. in interviews with jurors).

. COURTROOM INTERACTION

Speakers made 19 comments about their experiences in the courtroom. These
included accounts of biased remarks by judges, courtroom personnel, and staf
(15), and of behavior that non-White court users experienced as discriminatory (4)

BIAS AGAINST WOMEN OF COILOR

Fifteen speakers observed that women of color suffer multidimensional bias—
based on both race and gender. They felt its impact in the failure of the polic:
and the courts to protect them, and in a lack of culrural sensitivity throughou
the judicial system. ‘

BIAS AND THE MEDIA

Fourteen observations were made about the remarkable dual power of the medi.
in our society, both as a force to create and foster destructive racial stereotype.
that have a discernible impact on the administration of justice (5), and as an et
fective tool to expose and mitigate bias in society and the courts (5). Four speaker.

. urged the modification of the protocol of silence, imploring judges to use th:

media to speak directly to the citizenry about bias in the courts and in our society
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TABLE 1: . Percentage of Numh’

ISSUES CITED AT . issué Total Comments®* Times
PUBLIC HEARINGS ° Lack of access to justice 14% 149
. Represenuation and treatment of
minorities in the legal profession 10% 111

Speakers’ contention that they
“won't get a fair shake from

the system” : 7% ' 72
Urgent need for court interpreters 6% 67
Public perception of bias in the

judicial system 6% 64
Abuse of judicial power 6% 64
Observations of disparate

treatment of minorities 6% 62
Abuse of prosecutorial discretion 5% 55
Call for continuing education and

cultural awareness training 5% 53
Minority employment in the '

courts - ' 5% - -51
Complaints about law ' ' .

enforcement ' C 4% 46‘
Accountability of the judicial .

system ' o 4% . 46.
Family law issues 4% 44
Minorities and the jury system 4% 40
Impact of shrinking dollars on

the judicial system 3% 36
Bias in the juvenile justice system 3% .36
Testimony of attorneys 3% 31
Courtroom interaction 2% 19
Bias against women of color 1% 15
Bias and the media 1% 14

*to the nearest 1 percent .
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TABLE 2:
ISSUES CITED: IN

CORRESPONDENCE

Percentage of

. Issue . Total Comments*

Number of

Times Mentione:
Lack of access to justice 16% 25
. Representuation and treatment of

minorities in the legal profession 5% 7
Speakers’ contention that they

“won’t get a fair shake from

the system” 14% 22
Urgent need for court interpreters 4% 6
Public perception of bias in the

judicial system 16% 24
Abuse of judicial power 6% 9
Observations of disparate

treatment of minorities 6%
Abuse of prosecutorial discretion 3% 5
Call for continuing education and

cultural awareness training 3% 5
Minority employment in the

courts ' ' . 3% 5
Complaints about law

enforcement 8% 12

_ Accounuability of the judicial

system 5% 8
Family law issues 3% 5
Minorities and the jury system 1% 2
Impact of shrinking dollars on

the judicial system 1% 2
Bias in the juvenile justice system 1% -
Testimony of attorneys - ~
Courtroom interaction 3% 5

nn

Bias against women of color -
Bias and the media -

‘to the nearest 1 percent
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1. Executive S ummary

In March 1991, California Chief Justice Malcolm M. Lucas appointed the judicial
Council Advisory Committee on Racial and Ethnic Bias in the State Courts. The advi-
sory committee waslcharged with the mandate to: (1) study the treatment of racial
and ethnic minorities in the state courts; (2) ascertain public perceptions of fairness
or lack of fairness in the‘judicial system; and, (3) make recommendations on reforms
and remedial programs,' inclu#ing educational progfam.;, and trainipg for the bench,

the bar, and the public.

To carry out its mandate, the advisory committee has commissioned studies
designed to capture public perceptions of fairness and to examine the treatment of
mincrities.! This report — one in a series or reports that will address the cbmmit—
tee's mandate2 — specifically examines the racial and ethnic composition of the
work force in the California trial court-system. Until now, the courts have not
undertaken such an examination in a c_omprehensive manner.

1“Minority, “ for the purpaose of this report, tefers to African-Americans, Asian and Pacific
Islanders, Latinos, and Native Americans.

2 See 1991-92 Public Hearings on Racial & Ethnic Bias in the California S

See also, Fairness_in the California State Courts: A Survey of the Public, Attorneys and Court
Personnel.



Following are highlights of some of this report’s findings about the California trial

court system, which are examined in greater detail later in the text.

Eighty-nine percent (89%) of judicial personnel? in the California superior courts are
White, four and one-half percent (4.5%) are African-American, four percent (4%)
are Latino, and two percent (2%) are Asian-American. There are no Native

Americans among superior court judicial personnel.

.In the California }nunicipal courts, eighty-three percent (83%) of judicial pérsonnél
are W_hité. African-Americans and Latinos each constitute between ;ix perceﬁt (6%)‘
and seven percent (7%) of those judicial personnel. Asian-Amer_icans aré three per-
cent (3%) and Native Americans are less than one percent (1%) of those judicial per-

sonnel.

Fifty-eight percent (58%) of the non-judicial superior court personnel4 are White,
twelve and one-half percent (12.5%) are African-American, nineteen and seven
tenths percent (19.7%) are Latino, and nine and three-tenths percent (3.3%) are

Asian-American. Six-tenths of one percent (0.6%) are Native American.
37Judicial personnel” includes judges and commissioners. .

4”Non-judicial personnel” includes, for example, courtroom clerks, research attorneys and
clerical workers.



Among non-judicial superior court positions, Whites constitute eighty percent (80%)
of the superior court officials and managers and ninety-three percent (93%) of
court research attorneys. In the highly visible position of courtroom clerk, sixty-
eight percent (68%) are White, ten percent (10%) are African-American, fifteen per-

cent (15%) are Latino, and seven percent (7%) are Asian-American.

In office and clerical positions, Whites are-forty-seven percent (47%) of the superior
court work force, while African-Americans represent approximately eighteen per- -
- cent (18%), Latinos represent twenty-two and one-half percent (22.5%), and Asian-

Americans represent eleven and one-haif percent (11.5%) of these positions.

Certain gender distinctions are noteworthy. White females represent a majority of
the courtroom clerks, court research attorneys and court reporter positions.

Minority females are more likely to be in office, clerical, or interpreter positions.

White males constitute the largest percentage of superior and municipal court
judges, representing seventy-seven percent (77%) and sixty-nine percent (69%) of

these positions, respectively. These data are detailed in Section 4 and Appendix C.

Section 4 of this report presents comparisons of these trial court data with the
United States Census information for California. Whites represent a higher share of

the state’s judicial personnel than is reflected in their proportion of the population.



Correspondingly, other racial and ethnic minority groups are represented among

judicial personnel at less than their proportion in the state population.>

For non-judicial superior court employees, the percentage of White employees gen-
erally equals the percentage of the Whites in the state popuiation. African-
Americans are represented at a higher percentage than their proportion in the state
populations, while Latinos are underrepresented. Asian-Aherican non-judic.ial
employees are almost proportional to their representation in the California state
popula'_cion while Native Americans are underrepresented in almost every category.
Specific job categories demonstrate a great disparity among certaivn professi'ona'l‘

and non-professional careers, as noted above.

For a detailed examination of these data, please refer to Section 4, in addition to

the Appendices.

Sit should be noted that it is the attorney population, not the general population of
California, from which judicial personnel must be selected. The State Bar of California does
not maintain statistics on the racial and ethnic composition of its membership. in 1991, the
State Bar of California contracted with SRl International to collect quantitative information
on demographics and professional characteristics and professional liability insurance issues of
the State Bar membership. A 28-item questionnaire was mailed to a random sampling of
14,300 California Attorneys and a response rate of seventy-three percent (73%) was achieved.
Among the various demographics characteristics gleaned from the survey was a finding that
ninety-one percent (91%) of those responding to the survey were White, three percent (3%)
were Asian, three percent (3%) were Hispanic, and two percent (2%) were Black. Seventy-
four percent (74%) of those responding to the survey were male. The Advisory Committee,
while noting the existence of the State Bar’s demographic survey, found that the distinct pur-
pose and randomness of the bar survey preciuded it from being used for comparison purpos-
es with the present survey which is based on a one hundred percent (100%) count of all trial
court personnel.




MINOR!TY AND JUSTICE TASK FORCE
L' EXECUTVESUMMARY .| ..

The Washington State Minority and Justice Task Force, appointed by the Chief
Justice of the Supreme Court in 1988, was established by the State Legislature to study the
treatment of minorities in the state court system to recommend reforms and to provide an
education program for the judiciary. :

The scope and magnitude of the legislative mandate was not fully realized until the
Task Force held public forums around the state in late 1988. The testimony heard ‘at the
public forums suggest that many minorities in our state distrust the very institution established
to protect their rights as citizens—the courts. It therefore became incumbent upon this Task
Force to review the problems and issues brought to our attention at these forums. For
instance, speakers commented on the low representation of minorities as judges and court
employees; the poor quality of court interpreters for non-English speaking citizens; the
underrepresentation of minorities on the existing jury source list; and the apparent need for
cultural awareness training for all court officials and court employees.

Subsequent to the public forums and desplte the Task Force's limited fundxng it
conducted ten empirical studies and sponsored seven introductory cuftural awareness
seminars. Some of the Task Force's conclusions and recommendations are summanzed in the
following sections. =

SELECTED CONCLUSIONS

> Minorities believe that bias pervades the entire legal syétem in general and. hence,

they do not trust the court system to resoive their disputes or admlmster ]ustxce
even-handedly.

> There is a perception that minorities are underrepresented, if represented at all, on
most juries.

> in general, a study of landlord-tenant cases that went to trial did not show significant

differences in minority and non-minority case outcomes. However, those cases that
did not go to trial showed differences in the manner in which those cases were
resolved.

1Between 1987 and 1990, the Legislature allocated $317,000.00 for the Minority and
Justice Task Force to conduct its empirical studies, to provide cultural awareness seminars for
the judiciary and to cover general operating costs. -



A sample of -asbestos cases showed that minorities received lower average
settlement amounts than non-mmontxes

Based on responses to quesﬁonnaires sent to prosecutors and public defenders, it
was concluded that systemic institutionalized bias may negatively impact those who
lack financial resources, many of whom are minorities.

A sample of out-of-custody and in-custody defendants showed that minorities are
more likely to be held in custody following conviction and prior to sentencing.

The fact that minorities tend to be government attorneys and are less likely to hold
positions in law firms is a concem. The Task Force's findings show that minorities’
apparent fevels of educational attainment are, on the average, equivalent to or hlgher
than those of non-minority bar members.

in 1988, the percentage of minorities on the bench (about 4%) was slightly less than
the percentage of minority fawyers (5%). In 1988, the percentage of minorities on
the bench (about 4%) was substantially less than the estimated percentage of
minorities in the general population (about 11%).

As of November 1990, most minority judges in this state served on the bench in
Seattle and King County. .

To the extent that minorities are represented in nonjudicial court positions, they were
concentrated in office/clerical categories, according to data coliected by the Task
Force in June 1888,

Some courts may have equal employment opportunity statements. But, few courts
have implemented comprehensive programs designed to increase minority
representation through specific policies and procedures, despite the widespread
problem of minority underrepresentation.

Jurisdictional issues continue to be a concem of tribal and state courts, particularly
with respect to child custody cases and the' appropriate application of the indian
Child Welfare Act.



SELECTED RECOMMENDATIONS
> Funding for the Supreme Court Minority and Justice Commission.

The Task Force recommends that the State Legislature appropriate funds for the
Supreme Court Minority and Justice Commission for the purpose of (a) conducting
additional research as recommended by the Minority and Justice Task Force; (b)
overseeing implementation of the Task Force’s recommendations; (c) developing
ongoing awareness training for judges, other legal professionals and court staff; (d)
recommending measures to prevent possible bias in the state court system; and (e)
retaining the necessary staff to carry out the work of the Commission.

> Development of a Workforce Diversity Program for the Court System.2

The Task Force recommends that the State Legislature immediatsly fund a Workforce
Diversity Program for the court system designed to increase the number of minority
employees in the court system. Specifically, the program would set forth the
minimum elements that the courts would adopt for improving minority representation
among nonjudicial court employees, with additional program elements for those
courts with unusual or unique problems.

- Legislatiqﬁ to Conduct an Implementation Plan to Enlarge the Jury Source List.

The Task Force recommends that the State Legislature pass Second Substitute
Senate Bill 5953 (2SSB 5953) in the 1991 legislative session. The bill provides for
an implementation plan to expand the jury source list to include licensed vehicle
drivers and state identicard holders. Currently, the lists of jurors are drawn from the
registered voter rolls.

> Establishment of a Community Law Education Program.
Based on testimony heard at the 1988 public forums, the Task Force recommends

funding from the State Legislature to conduct a series of law-related community
seminars, which wouid include a minority outreach component.

25 Workforce Diversity Program would be a program specifically designed to address the
underrepresentation of minorities in the nonjudicial workforce of the court system. It can be
described as follows: "The Washington State Court System will establish specific policies and
procedures for annual reporting in order to identify job categories where minorities are
underrepresented; will recruit, hire, and retain qualified minorities in order to eliminate existing
underrepresentation in specific occupational categories and locations; and will provide an
ongoing commitment to the goal of a racial and ethnically diverse nonjudicial workforce.”
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Continued Awareness Training and Education.

The Task Force recommends that the State Legislature appropriate funds for
continuation of the introductory cultural awareness seminars developed by the Task
" Force in 1990 and the development of intermediate and advanced seminars.

Seminars would include substantive areas of the law and topics on institutional
biases. .

Brochures and Seminars on the Judicial Selection Process.

The Task Force recommends that the Legislature appropriate funds to the Minority
and Justice Commission to coordinate the publication of brochures and the
organization of seminars to inform potential or interested judicial aspirants about the
judicial selection process and other relevant issues. This program wouid also
encourage participation of minority attormeys and the minority community.

Publication of Information on Bar Membership.

The Task Force recommends that the Washington State Bar Association collect and
publish on an annual basis information concemning the composition of its minority
and non-minority membership.

Increase the Number of Minority Law School Students.

In view of the small percantage of minority attomneys in this state, law schools in the
state must be encouraged to continue their efforts to recruit more minority students.

Measures to Encourage Cooperaﬁve'Approaches'Between Tribal and State Courts.

The Task Force recommends that the Supreme Court and the Office of the
Administrator for the Courts develop measures to assist all state courts in improving
cooperation and communication between the tribal and state court systems,
especially on matters involving chxld custody.



- CONCLUSIONS

The conclusions of the Task Force are summarized in this section and are based on
qualitative and quantitative research and studies conducted by several researchers. The
conclusions focus on five broad areas of concern. Those areas are:

. The perceptions about the treatment of minority litigants in the Washington court
system; :

. The treatment of minority litigants in civil and criminal matters;

. The number and underrepresenta’tion6 of minorities as lawyers and judges;

. The number and underrepresentation6 of minorities as nonjudicial court
employees; and

. The education and training of legal professionals and court staff regarding the
existence of bias in the court system.

GENERAL PERCEPTIONS ABOUT THE TREATMENT
OF MINORITY LITIGANTS

Many minorities, some lawyers and a handful of judges hold similar perceptions about
the treatment of minority litigants. These general perceptions, however, are not necessarily
shared by all persons working in the courts. The more significant and disturbing perceptions,
the Task Force concludes, are listed below.

1. Minorities believe that bias pervades the entire legal system in general and
hence, they do not trust the court system to resoive their disputes or administer-
_ justice even-handedly.

2 There is a perception that in criminal proceedings, minorities receive disparate
treatment and harsher sentences despite the guidelines set out in the Sentencing
Reform Act (especially with regard to the first offender waiver and the except!onal
sentence provisions).

6Flepresenta’tic::n may be defined in terms of the simple proportion of a specific group
compared to their proportion in the general population. An alternative definition views
representation in terms of a group’s relative socioeconomic standing compared with another

group.




3. There is a perception that a lack of uniformity exists in criminal prosecutorial
decision-making regarding cases involving minority persons.

4. Minorities believe that some law enforcement officials tend to treat minority
persons with disrespect and engage in offensive behavior toward minority
persons.

5. Those working in the judicial system believe that the quality of justice delivered

to minority litigants who require the services of an interpreter for legal
proceedings are adversely impacted by the unavailability of a sufficient number
of competent and trained interpreters in the court system.

6. Those minorities who must rely on public defender organizations perceive
themselves to be disadvantaged because those agencies remain understaffed,
poorly funded, and lack available resources.

7. There is a perceptlon that mmormes are underrepresented, if represented at all,
on most juries.

8. There is a perception that some judges, lawyers, other officers of the court, and
court staff have made offensive remarks and have demonstrated other biased
attitudes toward minorities appearing in court.

S. Minorities perceive that they do not have access to rehablhtatlon programs as
read:ly as non-mtnonty defendants.

10. There is a perception that the crirhinal justice sys'terri provides- inadequate
protection, access, support, and services to minority victims of crime.

THE TREATMENT OF MINORITY LITIGANTS IN
CIVIL AND-CRIMINAL MATTERS

Civil Matters

1. In general, a study of landlord-tenant cases that went to trial did not show
significant differences in the minority and non-minority case outcomes. However,
those cases that did not go to trial showed differences in the manner in which
those cases were resolved. The study also showed a disproportionately high
number of minorities involved in landlord-tenant disputes, many of which were
initiated by the landlord. ~

"The need for foreign language interpreting is Signiﬁcanﬂy similar to the need for sign
language interpreting. Also, there are comparable concems with respect to the quality of
justice provided to the hearing-impaired litigant. .




In a study of asbestos cases, the -case data showed that minorities received
lower average settlement amounts than non-minorities. Although this limited
study can not be applied to all personal injury cases, it does mean that other
personal injury cases should be examined to determine if similar results are
occeurring. '

Criminal Matters

1.

A majority of county prosecutors and public defenders in Washington State
agree that people who have fewer economic resources are disadvantaged in the
criminal justice system. For instance, they are less able to make bail and to
afford alternatives to incarceration.

Based on responses to questionnaires sent to prosecutors and public defenders,
it was concluded that systemic institutionalized bias may negatively impact those
who lack financial resources, many of whom are minorities. In addition, the
existence of bias in the criminal justice system may infrequently be the result of
racial and ethnic bias on the part of individual actors.

The majority of county prosecutors do not appear to have specific procedures
for filing criminal charges. '

A sample of out-ofcustody and in-custody defendants showed that minorities
are more likely. to be heid in custody following conviction and prior to

- sentencing. Consequently, minority defendants are less able tg' give positive

assistance in the pre-sentence investigation. -

Language and cuitural barriers between Community Corrections Officers and
minorities may adversely impact the ability of Community Corrections Officers to -
do adequate presentence investigations, particularly in cases involving non-
English speaking minority offenders.



Lawyers

THE NUMBER AND UNDERREPRESENTATION OF
MINORITIES AS LAWYERS AND JUDGES

Conclusions about the number, legal education, and occupational characteristics of
minority lawyers is based on the results of a bar survey conducted in December 1988. The
results were released in a February 1990 report prepared by George S. Bridges, Ph.D.8

1.

Asians, African Americans (Blacks), Latinos (Hispanics), Native Americans, and
other minorities made up approximately five percent (5%) of the total sample ot
6,348 lawyers. Thus, it is estimated that minorities make up about 5% ot the bar
membership. :

Non-mincrity lawyers were much more likely than minority lawyers to work in
private practice and eam in excess of $75,000 annually. Minority lawyers were
more likely to work as government agency lawyers. C

More lawyers in the sample received their legal training at the University of
Washington Law School than at any other law school. A higher proportion of -
minorities than non-minorities attended out-of-state ranked law schools” (with the
exception of Native American lawyers).

Across most Washington counties, the proportion of minority lawyers was
substantially lower than the percentage of minorities in the general population:
In some rural counties, differences between the concentration of minorities in the
general population and in the Bar were pronounced. '

The tact that minorities are less likely to hold pos‘rtidns in law firms is a concem
because their apparent levels of educational attainment are, on the average,
equivalent to or higher than those of non-minorities.

8George S. Bridges, Ph.D. is a Professor of Scciology at the University of Washington in
Seattle, Washington.

SThere are many rankings of graduate degree programs at major universities. Two -
commonly cited rankings of law schools were considered for this analysis. These indudet? the
rankings in Jack Gourman, 1988 The Gourman Report: A Rating of Graduate and Professional
Proarams in American and International Universities, Northridge, California: National Education

Standards Press; and Scott Van Alstyne, 1982, “Ranking the Law Schools: The Reality °f_
Ilusion?," American Bar Foundation Research Joumal, No. 3, pp. 649-684.




Judges

Conclusions about the number and underrepresentation of minorities as‘judges is based
on the June 1989 demographic survey conducted by the Task Force and research conducted.
by Charles H. Sheidon, Ph.D. 10

1.  Asof April 1990, of the 371 judges in the state of Wasﬁington (Supreme Court,
Court of Appeals, Superior Courts, District Courts, Municipal Courts), 16 (4.3%)
were identified as racial and ethnic minorities.

2 In 1988, the percentage of minorities on the bench (about 4%) was slightly less
than the percentage of minority lawyers (5%). In 1988, the percentage of
minorities on the bench (about 4%) was substantially less than the percentage
of minorities in the general population (about 11%).

3. A formal judicial screening process exists in King County and for the state
appellate courts. However, some aspects of the judicial screening process may
require some revision. In some counties, for instance, the perpetuation of an
informal system in the selection of prospective candidates may be an
impediment to minority judicial aspirants. Also, while appointing authorities may
need to have a thorough process of review, they may also need to ensure that
the selection process remains open and competitive. '

4. With ‘the exception of a minority person serving on the Washington -State
Supreme Court and a minority person serving on the Pierce County Superior
Court, all minority judges serve on courts in Seattle and King County.

THE NUMBER AND UNDERREPRESENTATION OF MINORITIES AS
" NONJUDICIAL COURT EMPLOYEES

Conclusions regarding the representation of nonjudicial court employees are based on
the demographic survey conducted by the Task Force in June 1989 and the study conducted
by Joann Francis of the Washington Consulting Group. .

1. To the extent that minorities are represented in nonjudicial court positions, they
were concentrated in office/clerical categories.

10Chartes H. Sheldon, Ph.D. is a Professor of Political Science at Washington State
University in Pullman, Washington.




2. Administrator! ! is one nonjudicial job category where minorities were grossly
underrepresented. According to a sample of 21 counties, 11 counties showed
that minorities were underrepresented in this position in comparison to their
availability in the county workforce. '

3: Some courts may have equal employment statements. However, only a few:
courts have implemented comprehensive programs designed to increase minority
representation through specific policies and procedures, despite the widespread
problem of minority underrepresentation.

4, Although many courts indicate -that they have an affirmative action policy or
adhere to general county policies, it has not resulted in addressing the state
court system’s problems with respect to minority employment.

EDUCATION FOR LEGAL PROFESSIONALS AND COURT STAFF

1. There is a need for ongoing cuttural awareness education as an effective means
of dealing with individual biases and educating legal professionals and court
staff about existing institutional biases.

2. The initial efforts at providing cultural awareness seminars met most of the
general parameters proposed by the Task Force. The seminars weré well
attended by legal professionals, court staff and other criminal justice personnel.

1 Administrator includes occupations in which employees set broad policies, exercise
overall responsibility for execution of these operations, or provide specialized consultation on
a regional, district or area basis.

120n October 4, 1990, the Washington State Supreme Court adopted a “Equal Opportunity
Program®.which sets forth the Supreme Court’s general policies for providing equal employment
opportunities to persons from “protected groups." This general policy applies to the
departments which are under the direction of the State Supreme Court and does not apply to
other state and local courts.

10



RECOMMENDATIONS = = .

This section of the report sets forth the various recommendations of the Minority and
Justice Task Force. In general, recommendations have been directed at specific institutions
or organizations for consideration or action. ‘

FOR THE LEGISLATURE:
1. Funding for the Supreme Court Minority and Justice Commission.

The Task Force recommends that the State Legislature appropriate funds for the
Supreme Court Minority and Justice Commission for the purpose of (a) conducting
additional research as recommended by the Minority and Justice Task Force (see page
18); (b) overseeing the implementation of the Task Force's recommendations; (c)
developing ongoing awareness training for judges, other legal professionals and court
staff; {d) recommending measures to prevent possible bias in the state court system;
and (e) retaining the necessary staff to carry out the work of the Commission.

2 Development of a Workforce Diversity Program for the Court Wstem.‘l 3

The Task Force recommends that the State Legislature immediately fund a Workforce
Diversity Program for the court system designed to increase the number of minority .
employees in the court system. Specifically, the program would set forth the minimum

‘elements- that the courts would adopt for improving minority representation among
nonjudicial court employees, with additional program elements for those courts with

unusual or unique problems.

134 workforce Diversity Program would be a program specifically designed to address the
underrepresentation of minorities in the nonjudicial workforce of the court system. It can be
described as follows: "The Washington State Court System will establish specific policies and
procedures for annual reporting in order to identify job categories where minorities are
underrepresented; will recruit, hire, and retain qualified minbrities in order to eliminate existing
underrepresentation in. specific occupational categories and locations; and will provide an
ongoing commitment to the goal of a racial and ethnically diverse nonjudicial workforce.”

11




3. Legislation to Conduct an implementation Plan to Enlarge the Jury Source List. 14

The Task Force recommends that the State Legislature pass Second Substitute Senate
Bill 5953 (2SSB 5953) in the 1991 legislative session. The bill would provide for an
implementation plan to expand the jury source list to include licensed vehicle drivers
and state identicard holders. Currently, the lists of jurors are drawn from the llStS of
registered voters.

4, Estabhshment of a Community Law Education Program.

Based on testimony received at the 1988 public forums, the Task Force recommends
funding from the State Legislature to conduct a series of law-related community
seminars, which would include a minority outreach component. In 1980, the Asian Bar
Association of Washington (ABAW) conducted a series of seminars to help Seattle
residents in the Asian community better understand the legal system. Given the
success of this program, it is envisioned that similar seminars could be cosponsored
by the Supreme Court Minority and Justice Commission, minority bar associations, and
other law-related groups for all state residents, particularly minority citizens.

5. Brochures and Seminars on the Judicial Selection Process.

The Task Force recommends that the State Legislature appropriate funds for the
Minority and Justice Commission to develop brochures and to organize seminars to
inform potential or interested judicial aspirants about the judicial selection process, the
laws and practices conceming fundraising, dictates of the Code of Judicial Conduct,
and campaign organization and strategies. This program would include a minority
outreach component to ensure that potentxal mmonty candidates and the minority public
are encouraged to participate.

6. Conﬁnued Awareness Training and Education.

The Task Force recommends that the State Legislature appropriate funds for
continuation of the introductory cultural awareness seminars developed by the Task
Force in 1990 and the development of intermediate and advanced seminars. Seminars
would include substantive areas of the law and topics on institutional biases.

14There seems to be concem among some opponents of the legisiation that persons on
the Department of Licensing list would not be qualified. jurors, especially with respect to
citizenship. It should be pointed out that U.S. citizenship is not confirmed under the present
screening process until after a questionnaire is sent to the prospective juror and again during
direct examination at impaneiment.

12



7. Passage of the Proposed Minority Criminal Justice Education Act

The Task Force recommends that the State Legislature pass the proposed Minority
Criminal Justice Education Act in the 1991 legisiative session. The legislation would
establish a conditional scholarship program designed to encourage minorities to serve
as prosecutors, public defenders and law enforcement officials in Washington State.
The program would cover a student’s tuition and fees provided the student serves a
certain number of years as a prosecutor, public defender or a law enforcement official.
Similar programs for other professionals, especially teachers and publlc health officials,
have been implemented in this state.

8. Establishment of a Conditional Scholarship Program for Legal Aid Lawyers.

The Task Force recommends that the State Legislature pass legislation establishing a
conditional scholarship program to encourage minorities to serve as legal aid lawyers.
The program would be designed to cover a student's tuition and fees provided the
student serves a certain number of years as a legal aid attorney.

FOR THE COURTS:

1. Adoption of the Task Force’s Proposed Equal Employment Opportunity Mission
Statement. 16

In view of the fact that a courtwide Workforce Diversity Program may take a few years
to develop and fully implement, the Task Force recommends that ail courts consider the
immediate adoption and implementation of the Task .Force’s proposed equal
employment opportunity mission statement. This wouid be a first step in correcting the
low number of minority court employees.

2 Adoption of a Workforce Diversity Program.
Given the underrepresentation of minorities as nonjudicial court employees, the Task

Force recommends that the courts commence immediately to develop a Workforce
Diversity Program. (Refer to page 11 for additional information.)

151he proposed Minority Criminal Justice Education Act is the product of an ad hoc
Minority Criminal Justice Working Group which includes: Pierce County Prosecutor's Office;
Office of Indian Affairs; Commission on Hispanic Affairs; Commission on Asian American Affairs;
Commission on African American Affairs; and Minority and Justice Task Force.

18The full text of the Task Force's proposed Equal Employment Opportunity Mission
Statement will be included in the Appendi of the Task Force’s Final Report to the Legislature,
the courts and the public. This report will be available as of December 30, 1980.
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3. Legisiation to Conduct an Implementation Plan to Enlarge the Jury Source List.

The Task Force recommends that the courts support and sponsor Second Substitute
Senate Bill 5953 (25SB 5953) in the 1991 legislative session. The bill would provide for
an implementation plan to expand the jury source list to include licensed vehicle drivers
and state identicard holders. Currently, the lists of jurors are drawn from the lists of
registered voters. (Refer to page 12 for additional information.)

4, Continued Awareness Training and Education.

The Task Force recommends that issues involving racial and ethnic bias in the court
system be a permanent component of the new judges’ seminars, as well as integrated
throughout the ongoing education curricula provided to judges and court staff.

5. Increase the Number of Minorities Hired as Baiiiffs, Law Clerks Magistrates, and
Commissioners at all Leveis of the Judiciary. :

The Task Force recommends that all presiding judges carefully review their evaluation
and selection policies and procedures and develop personne! policies and procedures
designed to improve the number of minority bailiffs, law clerks, magistrates, and
commissioners.

6. = Measures to Encourage Cooperative Approaches Between Tribal and State
Courts.”

The Task Force recommends that the Supreme Court and the Office of the
Administrator for the Courts develop measures to assist all state courts in improving
cooperation and communication between the tribal and state court systems, especially
on issues involving child custody matters.

The Task Force also recommends that tribal court judges, who are interested, be
integrated into the membership of the appropriate judicial associations. The same
cooperative effort should be considered by other relevant court management
associations (e.g., Superior Court Administrators).

7. Conduct Educational Programs for Court Interpreters.
The Task Force recommends that the Office of the Administrator for the Courts provide

funds for the Court Interpreters Advisory Comm:ttee to conduct continuing educational
programs for court interpreters.

14




8. Development of a Complaint Referral Process or Procedure.

Given the number of complaints received at the public forums and throughout the Task
Force’s existence, the Task Force recommends the development of a procedure for
processing such complaints, perhaps through the appointment of an ombudsman. The
Task Force also recommends that any proposed procedure be reviewed by the Minority
and Justice Commission for its advice and recommendations.

Q. Support for the Proposed Minority Criminal Justice Education Act

The Task Force recommends that the Office of the Administrator for the Courts support
the passage of the proposed Minority Criminal Justice Education Act. The bill would
establish a conditional scholarship program designed to encourage minorities to serve
as prosecutors, public defenders and law enforcement officials in Washington State.
(Refer to page 13 for additional information.) '

10. Support for the Establishment of a Conditional Scholarship Program for Minority
Legal Aid Lawyers. ‘

The Task Force recommends that the Office of the Administrator for the Courts support
passage of legislation to establish a conditional scholarship program for minority legal
aid lawyers. (Refer to page 13 for additional information.)

11.  Creation of a Task Force or Advisory Committee to Examine Issues Affecting
Persons with Disabilities and Their Access to the Courts. ‘

The Task Force recommends that the Supreme Court create a task force or advisory
committee to examine-issues affecting persons with disabilities, their access to the
courts and their treatment. '

12 Staffing for. the Supreme Court Minority and Justice Commission.
The Task Force recommends that the Office of the Administrator for the Courts provide
sufficient staffing to the Minority and Justice Commission in order for it to carry out its

duties and programs. Such stafiing should be selected in consultation with the Minority
and Justice Task Force or the newly-established Minority and Justice Commission.

15




13.  Funding for the “Juvenile Disposition and Placement Study*.!”

The Task Force recommends that the Board for Judicial Administration (BJA) support
the proposed legislation to appropriate funds to the Division of Juvenile Rehabilitation
of the Department of Social and Health Services in order to conduct a study to analyze
possible disparate treatment of racial and ethnic Juvenlles within the juvenxle justice
system.

14. Continued Funding for the Indigent Defense Task Force.
Given the concems raised by minorities who must rely on public defender organizations,

the Task Force recommends.that the Office of the Administrator for the Courts continue
to fund the Indigent Defense Task Force.:

FOR THE WASHINGTON STATE BAR ASSOCIATION AND OTHER BAR RELATED
ASSOCIAT!ONS

1. Publication of Information on the Bar Membership.

The Task Force recommends that the Washington State Bar Association collect and
publish on an annual basis information concerning the composition of its mnnonty and -
non-minority membership. :

2 Legislation to Conduct an Implementation Plan to Enlarge the Jury Source List

The Task Force recommends that the Washington State Bar Association and other bar-
related associations support the passage of legislation to expand the jury source list
(2SSB 5953). (Refer to page 12 for additional information.) :

3. Increase Minority Representation on Judicial Screening Commitiees.

The Task Force recommends that judicial screening committees assure adequate
minority representation in their composition.

4, Judicial Screening Committees Should Screen for Cross-Cultural Awareness and
Sensitivity. |

The Task Force recommends that the Bar judicial screening committees consider.
adopting procedures to determine whether a judicial candidate has had any cultural
awareness training or experience in understanding a culturally diverse community.

7The Juvenile Disposition and Placement Study is being proposed by the African
American Affairs Commission for the 1991 legislative session.
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FOR THE LAW SCHOOLS:
1.  Increase the Number of Minority Law School Students.

in view of the small percentage of minority attorneys in this state, law schools in the
state must be encouraged to recruit more minority students.

2 Increase Financial Assistance to Minority Law School Students.

The Task Force recommends increased private and public funding for law schools to
recruit and retain minorities. ‘

3. Instruction on the Effects of Racial and Ethnic Bias.

The Task Force recommends that law schoois include instruction on the existence and
effects of racial and ethnic bias in the courts, in the legal system and in the profession.

FOR THE SUPREME COURT MINORITY AND JUSTICE COMMISSION:
1. Development of a Workforce Diversity Program for the Court System.

The Task Force recommends that the Supreme Court Minority and Justice Commission
assist in overseeing the deveiopment of the Workforce Diversity Program described in
recommendation number two to the Legislature and the courts. (Refer to pages 11 and
13 for additional information). '

2 Adoption of the Task Force’s Equal Employment Opportunity Mission Statement.

The Task Force recommends that the Commission be responsible for encouraging the
courts to adopt and implement immediately the Task Force's Equal Empiloyment
Opportunity Mission Statement. (Refer to pages 11 and 13 for additional information.)

3. Brochures and Seminars on the Judicial Selection Process.
The Task Force recommends that the Minority and Justice Commission coordinate the
publication of brochures and the organization of seminars to inform potential or

interested judicial aspirants about the judicial selection process and other relevant
issues. (Refer to page 12 for additional inférmation.)
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4. Continued Awareness Training and Education.

The Task Force recommends that the Minority and Justice Commission oversee the
_ development and implementation of all awareness training and education involving
racial and ethnic bias in the courts. The Commission’s collective knowledge and
expertise is the only way to ensure that relevant programs and seminars would be
delivered to judges, other legal professionals, and court staff. '

5. Review of the Complaint Referral Process or Procedure.

The Task Force recommends that the Minority and Justice Commission provide advice
and recommendations on the development of an appropriate procedure for processing .
compiaints. (Refer to page 15 for additional information.)

6. Recommendations for Additional Research.

The Task Force recommends that the Minority and Justice Commission: conduct
additional research. This would include, but not be limited to:

a) a prosecutorial discretion pilot study to examine prosecutorial decision-making
and case outcomes. involving minority defendants;

b) a bar survey designed to obtain additional information on the reasons why -
minority lawyers typically receive less compensation that non—mmomy lawyers and have
" limited access to law firms;

c) an updated court demographlc survey desngned to collec’t current statxsncnl
data on the minority composition of judges and court staff;

d) a trial court project designed to enhance the information presented during the
educational programs by studying the more subtie forms of bias (e. g commumwﬁve

styles, body Ianguage)

e) a study of the policies and procedures in the courts with respect to the
utilization of minorities as consultants, vendors, supphers and those under contract with
the courts; and : :

1) a study of court rules to determine whether they may inherently discriminate
against minorities.
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OTHER GENERAL RECOMMENDATIONS:
1. Additional Research.
The Task Force also recommends that the following research be undertaken:

a) . a study to determine whether judges set higher bail for minorities compared with
non-minorities and if so, why; . : -

b) a study to determine whether prosecutors recommend higher bail for minorities
compared with non-minorities and if so, why;

c) a study to determine whether the person who makes the screening decisions
for amenability for release recommend disparate treatment for minorities and if so, why;

d) a study to examine the quality of legal representation afforded minority litigants,
particularty in areas of Washington State where there exists few or no minority lawyers
despite sizeable minority populations;

e) a study to determine the feasibility of public financing of nonpartisan judicial
races; and

f) a study of different types- of personal injury cases to determine if minorities

receive lower settiement amounts, given the conclusions of the asbestos study which
showed that minorities tended to receive lower average settiement amounts.

2 Judicial Selection Process of Appointing Authorities.
Appointing authorities are encouraged to continue a judicial selection process which will

bring to their attention racial and ethnic minority persons who meet the criteria for
appointment. ' .
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10.

11

12.

13.

CONCLUSIONS

Minority Representation in the Profession

Minority prese'nce is inadequate both in numbers and in terms of geographical distribution
on the benches of the State. '

The Departments of Social Services and Correction have significant minority service
populations, but very few minority Administrative Law judges. This disparity affects the
perception of fairness.

The justice system involves numerous participants who are not judges, quasi-judicial officers,
or court employees, but who are public servants: Attorney Generals, Prosecutors, Public
Administrators and Disciplinary Systems. The absence of representative numbers of
minorities in these positions affects the confidence in and effectiveness of the system.

There are few instances in the Michigan judiciary of majority jurists employing minority law
clerks, judicial assistants, or commissioners.
Professional Organizations and Bar Associations

Minorities cannot obtain seats on the State Bar Board of Commissioners proportional to
their numbers in the profession through the elective process.

Sections of the State Bar have not aggre#sively recruited minority members, in the past.

The presence of minority representatives in Committees of the State Bar is a result of an
aggressive policy on the part of State Bar leadership.

Local bar organizations may not actively recognize their responsibility to encourage and
create opportunities for minority involvement.

The State Bar Executive Staff does not have adequate representation of minority employees
at the executive level.

Employment Issues for Minorities in the Profession '

Minorities have traditionally been excluded from certain areas of the legal profession. This
exclusion is reflected in the low percentage of participation by minorities in private law
firms, on law school faculties, with corporations, and in the judiciary.

Minorities experience unique difficulties in the profession related to their lack of
advancement, lower hiring and recruitment, increased rate of attrition, and lack of access
to professional development opportunities. Many of these problems are directly related to
disparate treatment based on racial/ethnic bias.

Legal Education and the Impact of Racial/Ethnic Bias

There is a small number of racial/ethnic facuity at the five Michigan law schools and an
even smaller number of tenured minority professors.

The absence of minority law faculty, or their minor presence, directly affects minority

students by denying them role models and has an untoward effect on the quality of legal
education for all students and the professional development of the law faculry.
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14.

Law schools have a very important role in educating future Jawyers regarding the nature
and impact of gender and race/ethnic bias in the profession. Law schools curricula does

not adequately incorporate racial/ethnic bias and discrimination discussions 1nto substantive
courses, and it is not a part of all professional ethics courses.

68



!.\)

[¥3)

10.

11.

12.

RECOMMENDATIONS |

Minority Representation in the Profession

Progress must be continued toward a representationél bench throughout the State through

the appointive authority, and by the support and recruitment of minority candidates for the
bench.

Courts, through their Chief Judges, should appoint referees, magistrates, an quasi-judicial
personnel in numbers which accurately reflect the racial/ethnic demographics of the
population they serve.

The appointing authority should increase the representation of racial/ethnic minority
populations in quasi-judicial positions.

The appomtmg authorities should increase the representation of racial/ethnic minority
populations in policy-making positions in the offices of the Attorney General, State Public
Administrators, Prosecutors offices, and Disciplinary systems.

Increase the number of minorities hired as law clerks, judicial assistants, and commissioners
at all levels of the judiciary, but particularly at the appellate level.

Professional Organizations and Bar Associations

The Supreme Court should use its appointive powers to place minorities in leadership
positions and to facilitate advancement within the leadership ranks of the bar. Specifically,
the number of Supreme Court appointees to the Board of Commissioners should be
increased by at the very least restoring the number to five. Additionally, the Court’s policy

.prohibitmg reap'pointment of their appointees to the Board of Commissioners should be

revised to permit appointmeénts for at least two terms, thereby enablmg appomtees to run
for election for State Bar office mcludmg the presidency.

State Bar of Michigan Bylaws should be amended to delete any requirement that a
minimum number of votes be cast for any vacant position on The State Bar Board of
Commissions and Representative Assembly.

The State Bar of Michigan and local and special purpose bar boards should utilize their

appointive powers to place minority lawyers into leadership positions and to facilitate
advancement within their ranks.

State Bar presidents should be encouraged to continue their efforts to recent years to
appoint minorities as committee members and chairs in substantial numbers.

State Bar sections must increase their efforts to recruit minority members and must

aggressxvely pursue pohcxes designed to increase the number of minorities serving on the
section counsel and as section officers.

Rather than await the gradual change which will inevitably accompany a growing number
of minorities admitted to practice, the State Bar of Michigan should develop methods of
sensitizing local bar associations and special purpose organizations to the more subtle forms
of discriminatory treatment, and by persuasion and example end them.

The Local Bar Liaison Committee, the "On The Road" publication, the Presidents-Elect
Conference and other communications vehicles should be used to raise the consciousness

of local and special purpose bar associations to the need for establishing a hospitable
atmosphere for minority members.
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13.

14.

15.

16.

17.

18.
19.

20.

21.

22.

State Bar efforts initiated under the leadership of its Committee on Expansion of
Underrepresented Groups in the Law to encourage the Michigan Judicial Institute, The
Institute of Continuing Legal Education, and other educational programs to use more
minorities on its faculties should be continued. Similar efforts should be directed at State
Bar sections to recruit faculty for their fall and spring seminars and their programs at
annual meetings. Minorities must be adequately involved as faculty for the Michigan
Continuing Legal Education program for new lawyers.

Every effort should be made to hire additional minorities for the State Bar’s executive staff.

Employment Issues for Minorities in the Profession

The State Bar should adopt the recommendations contained in the ABA Task Force on
Minorities in the Legal Profession Report of January 1986, and provide leadership and
assistance in increasing opportunities for minority attorneys within the profession.

The Supreme Court should publicly acknowledge and support the Michigan Minority
Demonstration Project and the American Bar Association Minority Demonstration Project.
The Court, when appropriate, should encourage the increased participation and expansion
of such programs.

Legal Education and the Impact of Racial\Ethnic Bias

Michigan law schools should receive the Task Force report, and incorporate consideration
of the Task Forces’ conclusions and recommendations in the following course areas:

Courtroom interaction: to be included in clinical law and trial practice courses;
Ethics: to be included in professional responsibility courses;

Substantive areas of the law: to be included in courses covering said areas;

Task Force conclusions and recommendations where appropriate should be included
invextra-curricular legal activities, such as moot court programs.

oo

Law schools should adopt and follow, policies.aimed at the recruitment, advancement toward -

. tenure and retention of minority faculty members.

Textbooks, course materials and classroom presentations should be reviewed and altered
where necessary to eliminate overt and subtie race/ethnic bias.

Faculty and administrative policies should reinforce law schools’ commitment to train
attorneys who will be sensitive to and aware of manifestations of race/ethnic discrimination .
and its effects.

Professors should be taught ways to integrate race/ethnic issue discussions into a range of
classes. All professional ethics classes should cover racial/ethnic bias and discrimination as
it affects law practice, treatment of fellow professionals and treatment of court users.

Law school placement offices should work with professional associations, bar organizations,

and the courts to facilitate the entry of minority students into summer clerkships and other
opportunities which lead to professional development.
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IX. JOINT RECOMMENDATIONS OF THE TASK FORCES

In this Section of the Report, the Task Force joins with the Task Force on Racial/Ethnic Issues in
the Courts to present recommendations for fundamental reforms in ethical standards governing

lawyers and judges, education for all participants in the court system and implementation of the
recommendations of the Reports.

ETHICAL STANDARDS AND DISCIPLINARY SYSTEMS

In its Interim Report, the Task Force recommended the "immediate creation and adoption of rules
in both the Michigan Rules of Professional Conduct and the Michigan Code of Judicial Conduct
which specifically and clearly credte an enforceable ethical standard for lawyers and judges relating
to racial/ethnic discrimination”. This recommendation was fortified by subsequent testimony of
attorney witnesses as well as representatives of the Judicial Tenure Commission and the Attorney
Grievance Commission. This testimony emphasized that the Code of Judicial Conduct and the
Michigan Rules of Professional Responsibility do not presently contain language which specifically
prohibits invidious discrimination or sexual harassment.

This position is consistent with proposed draft revisions to the American Bar Association Code of
Judicial Conduct. A proposed new section 2C states:

"C. A judge shall not hold membership in any organization that practices invidious
discrimination on the basis of race, sex, religion or national origin.

Note: New section 2C was added to make clear that a judge’s membership
in any organization practicing invidious discrimination violated the Code."

With the establishment of such national momentum on the issues of discrimination in the
profession, many states are currently considering related changes to their own Codes of Conduct.

In September, 198%:the Conference of Delegates of the California State Bar adopted by a two-
thirds vote the followmg recommended language.

A member of the State Bar shall not discriminate in employment, partnership, and
compensation decisions, including hiring, promoting, or otherwise determining
conditions of employment on the basis of sex, color, race, religion, national origin,
ancestry, handicap, disability, age, medical condition or sexual orientation.

In the statement of reasons accompanying this resolution the Califorgia Bar stated:

. . .the Model Code required that "every lawyer. . . conduct himself so as to reflect
credit on the legal profession and to inspire the confidence, respect and trust” of the
public. As a profession and as officers of the court, we seek to enforce and uphold
the laws governing nondiscrimination in our society. If we are to inspire confidence,
respect and trust. . . we must demonstrate our commitment to the principles
contained in the Rule. . .It is not enough to adopt the goals of integration and
minority representation without also instituting the rules and procedures which
ensure that the legal profession moves beyond rhetoric to reality. *

Public testimony and survey responses not only highlighted the need for specific changes in the
ethical standards governing these issues, but also pointed out the concerns of the public, attorneys
and judges about the effectiveness of the existing disciplinary systems in responding to these issues.
The following Tables reflect the perception of both judges and lawyers.
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TABLE IX-1

Question: The Appellate System is an effective means of dealing with bias in the
Michigan Court System.
{n = 290) Yes No Don’t Know
Total 14% 50% 36%
Male 16% 49% 35%
(n = 150)
Female 12% 51% 37%
(n = 140)
Minerity 18% 49% 33%
(o = 132)
Non-minarity 11% 50% 39%
(n = 158)
TABLE IX-2
Question: The J udicial Tenure Commission is an effective means of dealing with bias
in the Michigan Court System.
(n = 291) Yes No Don’t Know
Total 37% 31% 2%
Male 6% 2% 2%
(n = 151)
Female 39% 29% 32%
(n = 140)
Minority 38% 35% 21%
(o = 132)
Non-minority 37% 27% 36%

(@ = 159)
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yuestion: The Attorney Disciplinary System is an effective means of dcahng with bias
- in the Michigan Court System.

(n = 288) Yes No Don’t Know
Total 27% 41% - 33%
Male 25% 449, 31%
(o = 151)
Female 28% 37% . 34%
@ = 137) :
Mipority 26% 44% 31%
(n = 131)
Non-minority 27% 38% 34%
(n = 157)

One of the most striking findings for these questions is the number of judges and attorneys who
indicate that they do not have a basis for opinion on the effectiveness of these three institutions.
Thirty-four percent of the attorneys and twenty-eight percent of the judges surveyed indicated that
they "don’t know". Of the three systems, the Appellate system is.viewed as being the least effective
system for dealing with racial/ethnic and gender bias and the Judicial Tenure Commission is -
viewed by the greatest number of attorneys and judges as an effective means of dealing with bias.
The distinctions between majority and minority attorneys on these issues were less dramatic than
the clear difference of opinion expressed by these two groups of judges.

EDUCATION
7
Education is an essential tool in efforts to eliminate race/ethnic and gender bias from the Michigan
court system. Bias exists not only in the court system, but in the society which it mirrors. An
educational approach is, therefore, appropriate because it focuses on understanding, not on blame.

Judiciary

Of Michigan judges responding to the Task Force survey 77% (n=191) identified education as an
effective means of dealing with bias in the Michigan court system. "We need consciousness raising
programs. What am I doing which is being percexved by the recipient as being biased when I'm not
even aware of it? Don’t punish me -~ educate me"; “Attitudes must be changed in judges. We
control the courts, and the public’s perceptions are based on their contact with us.”

Similarly, a substantial number of responding judges (62.7%) are interested in attending a program

which would discuss the impact of bias on the Michigan court system: "Judicial and attorney
education is the
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answer to this. Having said that, one realizes how complex this is. A systematic approach is called
for"; "A program of education and sensitization after complenon of the report at the very latest.
These issues demand to be addressed as soon as possible.”

Court Personnel

Education of court personnel is an integral part of elimination of bias from the justice system.
Their own educational programs, focused on their own functioning, are essential to their
understanding of the need for bias-free court operation. They often are the first contact an
individual has with the court, and their conduct may be especially significant.

Michigan Judicial Institute
The Michigan Judicial Institute "MJI" provides education to the judiciary and to some court

personnel. Statistics provided to the Task Forces by MJI indicate that over the past three years,
its faculty shows the following gender and race distributions:

TABLE IX-4 M FACULTY
Majority V\"omen 20% - 25%
Minority women % - 2%
Minority men 4% - 6%
Majority men 69% - T6%

The composition of the 1988-89 MII Planning Committee was:

Majority women . 28%
Minority women 1%
Minority men 3%

Majority men -68%

As reflected in the above statistics, there is a need for expansion of minority and female
participation in MJI faculty and planning committees.

Attomeys

Attorney education is also an important component of the elimination of gender and race/ethnic
bias from the court system. Austin Anderson, Director of the Institute for Continuing Legal
Education "ICLE", told the Task Forces that substantive courses related to race, sex, or age bias
"have not been part of ICLE’s regular inventory”" over the last few years. He also stated that "ICLE
has never kept a record of gender and minority participation as faculty -- they are now doing that."
As a result of the Task Forces’ invitation to address them, Mr. Anderson reviewed programs from

[1985-1988] and found that women were 14% of the faculty, and minority presenters were 1% of
the faculty.

The State Bar has initiated efforts through its Committee on Expansion of Underrepresented
Groups in the Law to encourage ICLE to use more women and minorities on its faculty. ICLE has
recently adopted a policy relative to the active recruitment of minorities and women to serve in all
capacities. The Task
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. were impressed with the structure of this recruitment effort.
]

F Law Schools

dees and lawyers begin their professional legal education in law school. It is the law school
:vironment which forms many attitudes and ideas of the future lawyer or judge. The Task Forces
pave learned that race/ ethnic and gender bias in the law schools can sow the seeds for future bias
in the court system. It is for this reason that recommendations are included for education
regarding all areas of the legal educational process.

Models for Education

Several states and jurisdictions have successfully initiated educational programs to generate
understanding of race/ethnic and gender bias in the courts. These programs have involved various
formats:

presenting the Task Force’s conclusions and recommendations with discussion of their
impact;

overview programs which discuss racial/ethnic and gender bias in a broad area such as 1)
racial stereotypes and racial/ethnic biased attitudes in judicial decision making and in
statutes; 2) the dynamics of court interaction; 3) substantive law programs, domestic
relations, criminal justice;

panel formats which provide many perspectives on issues - panelists can be judges, lawyers,
experts, service providers and individuals from the community; and

single issue programs focus on a narrow topic in great detail from many perspectives.

~ Strong leadership from the Chief Justice and the Justices of their state Supreme Courts have been
essential to the success of education programs to eliminate bias in the various states. The belief
that "only judges can teach judges" should also be examined. National experience has shown that
non-judicial experts can be very helpful in presenting material on bias effectively. "Judge
instructors should work with non-judicial experts in the preparation of materials and should
participate in these programs as ’translators’ who draw out the implications of the social, scientific
or other material for their colleagues.” Additional attention should be given to the integration of
race/ethnic and gender bias issues throughout all educational curricula, as well as in courses
specifically devoted to ethics, administration, conduct or courtroom interaction. »

IMPLEMENTATION

The work of the Task Forces on Racial/Ethnic and Gender Issues in the Court, has created a
foundation for the next steps on the path to a bias free court system. However, the ultimate
effectiveness of the Reports can only be measured by the extent to which bias is reduced or
eliminated and the extent to which citizen confidence in the courts is increased. To that end, the
Task Forces propose the adoption of a plan which they believe to be essential to the realization
of the goals envisioned in the Reports. This plan requires the continued leadership of the Supreme
Court; the creation of a method for accountability and follow-up; the allocation of sufficient
resources to the effort; and an evaluation of the success of the recommendations once
implemented. )

National experience has shown that the ultimate success of state task force recommendations is, in
large part, dependent upon the level of leadership demonstrated by the highest court of those
states. To the extent that the Supreme Court strongly and consistently communicates its
commitment to system change,
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judges, lawyers, court personnel and citizens will work to effectuate such change. The Supreme
Court has taken the initiative in attacking bias through the creation of the Task Forces. This

leadership has already generated a positive response both in the justice system and from members
of the public.

The proposals contained in these Reports are far-reaching and complex. An administrative
structure must be created which will possess sole responsibility and oversight for realization of the
Reports’ recommendations. This will require follow-up on recommendations, monitoring of
compldints, creation of statistical databases, identification of additional areas of concern, and the
ability to function as an educational resource on bias issues for many system participants. It is

absolutely essential that adequate resources be allocated to this effort to accomplish these
objectives.

Finally, the Task Forces have submitted to the Supreme Court their best assessment of programs
and ideas for change After implementation, it is essential to determine whether the changes have,

in fact, succeeded in achieving the desired end, and to what extent. The evaluation process should
identify:

the extent of the Task Forces’ education of judicial, legal and lay communities about
race/ethnic and gender bias in the courts;

the extent of implementation of the Task Forces’ specific recommendations; and

the extent of reduction of race/ethnic and gender bias in the courts, as a resuit of these
efforts.

It is the Task Forces’ recommendation that a Standing Committee on Racial/Ethnic and Gender |

Issues in the Courts should be established with the following mandates, responsxbﬂmes and
structure described below
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CONCLUSIONS
Ethical Standards and Disciplinary Systems
The existing Attorney Rules of Professional Conduct and the Code of Judicial Conduct do
not contain specific grievable provisions which prohibit gender or racially or ethnically
discriminatory conduct on the part of judges, quasi-judicial officers or lawyers.

Education.

Judicial education programs are an effective means of dealing with bias in the Michigan
court system:.

A substantial proportion of judges would be interested in attending a program which would
discuss the impact of bias on the Michigan court system.

Attorney education is necessary to deal with bias in the profession and the Michigan court
system.

Education of court personnel is necessary to deal with bias in the Michigan court system.

Education at law schools is fundamental to deal with bias in the profession and in the
Michigan court system.

Racial/ethnic and gender bias issues can be integrated throughout educational curricula.
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RECOMMENDATIONS
Ethical Standards and Disciplinary Systems
Judges, quasi-judicial officers and lawyers should be subject to a specific

Judicial Canon and/or Michigan Rule of Professional Conduct preciuding inappropriate
gender or racial/ethnic comments or actions.

The Code of Judicial Conduct (Canon 3) should be amended to add an addmonal numbered
paragraph under Section (A) providing that:

A judge shall not engage in sexual harassment or invidious discrimination and shall
prohibit staff, court officials and others subject to the judge’s discretion and control
from doing so. A judge shall prohibit sexual harassment or invidious discrimination
against parties, counsel or others on the part of lawyers in proceedings before the
judge.

The Michigan Rules of Professional Conduct, (MRPC.8.4) should be amended to state:
It is professional misconduct for a lawyer to:...
(f) Engage in sexual harassment or invidious discrimination.

General Court Rules 2.003 and 9.205 should be amended to provide for disqualification on
the basis of such precluded behavior.

The disciplinary systems for attorneys and judges should actively promulgate policies anc
procedures designed to increase the confidence level of the public and profession regarding
their response and intervention in matters related to discrimination and bias.

Education

The Judiciary and the Courts:

6.

Judicial education related to gender and race/ethnic bias in the courts should be
permanent component of the new judges’ seminar as well as of regional seminars an
separate curricula for judges on the bench. It should be presented in at least these form:

a. Task Forces’ findings and recommendations should be presented for all judges ¢
the bench, then for each group of new judges.

b. Courses should be developed which examine gender and race/ethnic bias as th
affect court system interactions and case or controversy outcomes with particu!
attention to an analysis of race and sex-based "stereotypes, myths, beliefs and bias
that may affect judicial decision makmg“ in numerous spheres which affect litigar
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INTRODUCTION

lThe Franklin H. Williams Judicial Cbmmission on Minorities was appointed by the
Chief Jt;dge in 1991 to develop strategies to improve the role of minorities in the judicial
system. Besides developing new strategies, the Commission is also charged with monitoring
and assist_ing the implementation of recommendations made by the Commission's predecessor
study group, the New York State Judicial Commission on Minorities.

The Commission consists of thirteen members. The chair is the Honorable Lewis L.
Douglass and the vice chair is Hon. Nicholas Figueroa. One of our commission members, the
Hon. William J. Davis was recently appointed to the Appellate Term, First Department.

_ Other Commission members are Hon. Yvonne Lewis, Hon. Cesar H. Quinones, Hon. Rose H.
Sconiefs, Hon. Charles L. Willis, the administrative judge of the se_vevmh J;udicial district and
‘Hon. Douglas S. Wong, who was apf:ointed. in December, 1995. |

| The Commission has three private practitioners, Lenore Kramer of the firm Herman &
Kramer, Christopher E. Chang, chair of the Judiciary Committee of the Asian American Bar
Association of New York and Renee Myatt. The other representatives on the Commission are -
Robert Reaves, the Chief Clerk of Surrogate's Court, New York County and Dr. Maria
Ramirez, the Executive Director for the International Programs in Academic and Cultural

. Exchanges in Albany, New York.

The Executive Director is Joyce Y. Hartsfield, Esq. and the secretary is Linda Lane.



The Commission meets n:xonthly' in New Yofk City and in other cities throughout the
State. The Chairman and individual Commjssion members meet periodically witﬁ the Chief
Administrator ;)f the Court, and the full Commission meets annually with the Chief Judge.

The Commission would like to thank the Appellate Division’s 1st Department,
Associate Justice Peter Tom for his tireless dedication in assisting the Commission with its
many projects and initiatives. |

This is the Commission's fourth annual report.



Highlights of the Commission's activities

during 1995

1. A program by the Commission on diversity issues has become an established
presentation at the annual judicial seminar. The Commission has also been involved at
training sessions held for new Town Justices.

2. Participation in a diversity seminar for Town and Village Justices.

3. The Commission participated in a program for the training of the Unified Court
System’s new judges.

4. The Speaker's Bureau continues to reach out to the community by arranging for
judges and la\;vyers to address cominunjty groups. The Commissfon presented an eight w'¢ek
seminar on various legal topics at the High School of 'Eéonomics and Finance in New York
Ciry. |

5. The Co@sion undertook an outreach program to encourage more fiduciary
assignments (o minority attoroeys a-nd to minority nursing/geriatrics specialists who qualify
under Article 81 Mental Hygiene Law.

6. The Commission held public hearings in Suffolk County.

7. Biennial newsletters were published by the Commission.

8. Commission members assisted in the ’planning and as faculty members for the
First National Conference on Eliminating Racial and Ethnic Bias in the Courts held in

Albuquerque, New Mexico.



9. Commission members participated in the Seventh Annual National Consortium of

Task Forces and Commissions on Racial and Ethnic Bias in the Courts.



4. RECOMMENDATIONS

A summary of the results of both the court administrators survey and the
court employees survey should be distributed to all court administrators.

.Court administrators and others responsible for hiring should practice equal
opportunity. Court administrators should take necessary steps to ensure
that all court employees and minority groups within appropriate
communities are made aware of position openings as they occur.

Employment levels within each county of the Judicial Department should
more accurately reflect the minority popuiations within each county.

Women and minorities should have more representation within the
administrative and supervisory positions.

Supreme Court should maintain and report in its annual report data

regarding gender and minority distribution by pay grades and applicant
flow.

In accordance with lJowa Code section 602.1204, the legislature should fund

and the Supreme Court should adopt, fund, review, update and implement
the Affirmative Action plan.

- Chapter II
APPOINTMENTS, HIRING AND ADVANCEMENT
39



An attorney with Legal Services testified of an instance in which one judge suggested to
a poverty-stricken woman that, if she could not pay a judgment, she should spend a
summer in a state park to save up the money to pay the judgment.2!0

The Director of the Jowa Coalition Against Sexual Assault reported an incident during an
acquaintance rape trial where the defense attorney repeatedly alluded to the victim's
problems with literacy. The woman had revealed that she was functionally illiterate until
several years prior to trial, but was repeatedly offered materials to read by the defense
attorney who would then loudly exclaim that he forgot she had a reading problem. The
Director counted that as an instance of class as well as gender bias.2!!

210
211

Des Moines Public Hearing.
Id
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L, RECOMMENDATIONS

1. TRAINING & EDUCATION OF LAWYERS AND JUDGES

The Supreme Court of Iowa should require attorneys and judges to complete
two hours of continuing legal education during 1993 and two hours every
two years thereafter addressing: :

1. The impact of race, national origin, ethnicity and sex on issues related
to court system interaction and case or controversy outcome.

2. Professional relationships between attorneys and judges where race,
national origin, ethnicity or sex is a potential factor.

The two hours should be credited towards the 15 hours CLE requirement.
Additional workshops with small interactive groups on cultural differences
and on male/female professional relationships should be encouraged. The
Commiission of Continuing Legal Education should be encouraged to make
such workshops eligible for CLE accreditation.

The Supreme Court of Iowa should provide each Chief District-Court Judge,
all judges and those persons in quasi-judicial positions, including court-

" related boards and commissions, training regarding their role and

significance in ensuring an environment of equal opportunity and fairness.

The Supreme Court' of JIowa should provide to the Judicial Department
appropriate training to all court personnel to ensure an environment of
equal opportunity and fairness.

The Supreme Court of Jowa should actively encourage Bar associations to
increase anti-bias training and education.

Law firms should adopt and implement policies to prohibit sexual harass-
ment and discrimination on the basis of race, national origin, ethnicity or
sex.
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A judge reported that there are a fair number of Spanish speaking defendants who speak
little or no English. There are no Spanish speaking attorneys in the judge's jurisdiction
and "this language gap is a great concern” to judges. A list is kept of Spanish speaking
attorneys for such occasions. However, this judge believes more minority attorneys or
bilingual attorneys are needed. "The cost of this program and the infrequency with

which we need an interpreter are such that this program is probab]y not hi gh on anyone s'
list of priorities. 234 '

One judge reported that, in criminal cases, there are more defendants who are not fluent
in English than ever before — largely migrant Spanish speaking workers. But there are
no good translators easily available in any but major cases. "This could disadvantage
these people.” The judge also observed that more of the Asian immigrant defendants are
fluent in English now or have better access to interpreters than was true some years ago,
and that no good services exist to translate for the hearing impaired.235

An attorney provided the opinion that the Hispanic population receives better access to
legal representation in criminal or juvenile actions than in civil actions. In criminal
matters, there are frequently court-appointed counsel and interpreters provided at no cost
to the defendant. In simple civil matters, many Hispanics are unrepresented due to the
unavailability of bilingual counsel and the cost of hiring a private interpreter. Even
though members of the bar may provide pro bono services, in many instances it is
difficult to determine if clients actually understand the nature of the action or the
contents of the documents they sign. On several occasions this attorney has been forced
to use a bilingual child of a client to interpret the contents of a rental agreement and to
explain Iowa's financial responsibility 1aws in a driver’s license revocation proceeding.23¢

The Bureau of Refugee Services, the League of Latin American Citizens (LULAC) and
the Jowa Commission on Latino Affairs have issued extensive reports and
recommendations calling for the implementation of a better system for training, locating,

and compensating interpreters and for improving access to the courts for linguistic
minorities. »

234
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Comment to Judge Survey.
ld

Comment to Attorney Survey.
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D. RECOMMENDATIONS

In accordance with lowa Code 622A.7 (1991)(enacted in 1984), the Supreme Court
of Towa should adopt rules within six months of this Report governing the
qualification and compensation of interpreters. The Legislature should provide
funding for the implementation of the requirement it enacted.

A central, comprehensive list of interpreters should be maintained to facilitate the
use of qualified personnel.

Financial incentives - such as the award of a merit step or the reimbursement of
tuition -- should be created to encourage court personnel to develop language
capacities needed in that district. ‘

Bilingual and multilingual persons should be actively recruited to work for the
Judicial Department and such language ability should be recognized as a valuable
asset for employment.

Community colleges and other educational institutions should be encouraged to

.develop programs to train persons who provide court interpreting, legal

translations, and bilingual and multicuitural court support services.

The Supreme Court should give serious consideration to the implementation of the
recommendations made by the League of United Latin Americans Citizens
(LULAC), and by the Bureau of Refugee Services of the Iowa Department of
Human Services following this Chapter as Endnotes I and 1I, respectively.

The Legislature should provide funding to enable the Supreme Court to implement
the recommendations contained in this Chapter. -
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"There were two or three other Jury Commissioners at that point, and I would hear
comments like, "Well, that's a doctor’s wife, she would make a good one,' or 'l play
bridge with her, she would do a good job' or whatever. Which led me to believe that
there was something subjective going on here: people knew people, thought that they
would do a good job and gave them the opportunity of just getting in the pool.

"Some time after that, when I was to be reappointed, one of our local judges said, 'We
can't use her. We cannot have someone who is saying that they are deliberately picking
black folk. We just cannot have that.' I thought that was very odd, because we have .
other Jury Commissioners constantly picking white folk so I didn't see anything wrong
with one black person trying to see that some other black folk got at least an opportunity
to be in the pot and then perhaps an opportunity to get chosen from the pot. Of course,
we all know that if the names never go in then you don't have to worry about that,
because if you are not in the pot, no one is going to pick you out."246

In addition, it was recognized that, once source lists are obtained, the composition of the
available jurors made available may change based upon the process of selecting,
summoning, qualification, and excusal in both drawing the jury panel and seating
specific juries. Many prospective jurors ask to be excused because of economic and
employment pressures. These pressures weigh more heavily on low-income and/or self-
employed persons and are likely to have a disproportionate impact on minorities. Jurors
are currently paid only $10 per day for their service. While many, such as full-time
employees, lose no pay due to jury service, others, perhaps self-employed or part-time
employees, suffer a significant financial disadvantage by serving on a jury. If jurors are
to be paid, the amount should more accurately reflect the personal financial contribution

they are making. Many jurors are reimbursed only for mileage as an out-of-pocket
expense. ' -

The Task Force recommendations focus on each of the stages discussed in this Chapter.
Particularly in a state like Iowa, where the number of minorities in a given community
may be small, every effort must be made to select and to encourage people to serve as
jurors, to increase the chances that juries will be racially diverse.

246 Waterloo Public Hearing.
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E. RECOMMENDATIONS

The consolidated source list2¢7 anticipated in Iowa Code Section 607A.22 to

be provided by applicable state and local governmental officials should be
provided directly to the Clerks of Court.

Names to be used from the consolidated source list, as anticipated in Iowa
Code Section 607A.22, should be randomly chosen and consist of either a
certain number of names or a certain percentage of all the names in the
consolidated list.

All discretion in selection should be eliminated. To this end, the Task Force
recommends the elimination of jury commissions.

Section 607A.22 of the Iowa Code should be amended to require monthly
updating of the consolidated list.

Jury questionnaires sent to potential jurors should request prospective
jurors to voluntarily indicate their race, with an explanation of why the
information is requested.

The Supreme Court should direct Clerks of Court to obtain census figures
regarding the percentage of minorities over 18 for a given regional area.
Those numbers should be used to determine whether or not minorities are
being appropriately represented in a given jury panel.

Statistics on the race and gender of jurors should be obtained immediately
to facilitate future studies and to assist in attaining representative jury pools °
in the futare.

If, six months after the date of this Report, it is demonstrated that there is a
racially disparate impact in jury selection, other selecting methodology
including oversampling of minorities, should be used as a method to ensure
that the representation of minorities in the jury panels approximates the
percentage of minorities in the county's population.

The Supreme Court should undertake further study in this area once
statistics have been maintained.

The pay for jurors should be increased.

Reimbursement should be made to low-income jurors for day care and/or
elderiy care expenses incurred because of jury service.

The legislature should adequately fund the implementation of these
recommendations.

247

Under lIowa Code Section 607.22, the consolidated source list contains all names in the voter

registration list or the driver license list, but does not duplicate an individual's mame within the
consolidated list.
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both juvenile and adult criminal systems, in the future both may be studied by CJJP on a
regular basis. :

The CJJP is studying and assessing available data, from arrest through disposition and
probation, of two years of class "C" nonviolent felony convictions, to help their Work
Group on the Disproportionate Incarceration Rate of African Americans come to some
conclusions and recommendations. The Supreme Court of Iowa should review the
findings once the report is complete.

On many occasions during the Task Force's public hearings, people testifying spoke of
the public's general lack of understanding of how the court system works and of how the
public could gain access to it. A centralized referral office should be established to
provide information regarding the various components of the court system, and to
provide information regarding how the court system works. Some of this information
also should be available at courthouses.
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D. RECOMMENDATIONS

Statutory guidelines in Jowa Code section 811.2(2) (1991) regarding the

appropriate criteria to use for determining the conditions of pretrial release
should be used uniformly.

Statutory guidelines in Iowa Code Chapter 907 (1991) regarding the

appropriate criteria to use for determining sentencmg should be used
uniformiy.

The Criminal Justice system should strive to increase employment
opportunities for minorities and women at critical points in the criminal
justice system, including county attorney staff, pretnal release staff, public
defenders and presentence investigators.

Sensitivity training should be provided for judges, attorneys and court
personnel regarding racial, ethnic and cultural differences, including the
dynamics of domestic violence and sexual assault and the overt and subtle
ways bias may manifest itself.

Presentence investigation officers, p“arole ofﬁcers, juvenile court personnel,
and others employed within the criminal justice system should receive
cultural sensitivity training, and training regarding racial/ethnic and gender

. bias.

The results of the Criminal Case Study should be discussed at the annual
judges conference. The presént and future court system database should be
monitored periodically, and patterns of racially associated disparities noted,

publicly disseminated, and specifically brought to the attention of Districts
where disparities occur.

Cbunty attorney offices shouid be requiréd to keep records of the charges on
initial arrest, the charges ultimately filed, the arrests they chose not to

prosecute, the reasons they chose not to prosecute, and the race and gender
of the alleged perpetrators.

The Supreme Court of lowa should watch for and review the resuits of study
being conducted by the Division of Criminal and Juvenile Justice Planning
regarding two years of class ""C" nonviolent felony convictions.

Criminal defendants should be advised that court-appointed attorneys will
be paid by the state regardless of whether they win or lose the case. They
also should be advised that, at the disposition of their case they may be
required later to reimburse any court-appointed attorney fees.
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10.

11.

12.

13.

14.

The Judicial Department shouid develop a brochure to explain the criminal
process generally, what participants in the court process might expect to
happen, where participants can go to receive answers to questions, and what
additional help is available. '

The Iowa State Bar Association should develop educational programs

explaining the criminal system for schools, and brochures for distribution at
police stations, county attorneys' -offices, courthouses, or other appropriate
public places. ,

The Supreme Court of Iowa and local courts should work with the state and
the local bar associations to establish a system to disseminate information
referenced in Recommendations 10 and 11 above.

The Division of Criminal and Juvenile Justice Planning should access
information, and make it easily retrievable on a uniform statewide basis,
regarding the trends and patterns evolving related to the various stages of
the criminal process as regards to the race and sex of defendant and crime
reporters or crime victims. The court system, including the Department of
Corrections Division of Community-Based Corrections, should keep data
similar to that used in the Criminal Case Study, as it relates to pretrial
release, to be made available to the Division of Criminal and Juvenile Justice

Planning. This same organization shouid be furnished additional data, all . -
' data to be included in their annual report, including:

a. Data regafding whether a defendant used a privately-retained attorney, a
court-appointed attorney, a public defender or appeared pro se.

b. Data regarding charge reduction and plea bargaining by race and sex of
defendant (this could then be compared to charging).

c. Data regarding the makeup by race and sex of jury pools and ultimate jury
members selected.

d. Data regarding the ultimate court disposition of each case, with the race and
sex of the defendant.

e Data regarding presentence investigation recommendations by race and sex.

f. Data regarding prior adult commitments, prior juvenile commitments,

education and age of defendants.

g. Data regarding probation revocation. °

The Legislature should provide necessary funding to implement these
recommendations.
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Chapter X

IMPLEMENTATION

The most important steps to be taken to eliminate bias in the Iowa court system begin
after completion of the charge of the Equality in the Courts Task Force. The
implementation of the Task Force's recommendations is crucial to the realization of the
goal of providing equal application of the judicial process to all controversies and
insuring that participants do not receive disparate treatment because of race, sex, national
origin, or ethnicity. As the Supreme Court said in its Order creating the Equality in the
Courts Task Force:

Disparate treatment, on any such basis, harms the- quality of the judicial _
. process. . . . To ensure that the judicial system has the respect, trust, and

confidence of the public, it is essential that all vestiges of bias be
eliminated. 498

The Task Force received numerous comments over the course of its two-year assignment
warning that, though the goals of the Task Force have been noble, the findings and
recommendations will mean nothing if the Final Report sits on a shelf collecting dust.
The value of the Task Force's efforts will be undercut unless this last phase of

dissemination of information, monitoring of trends and implementation of
recommendations is adequate.

With that in mind, the Task Force makes the following final recommendation.

198 In the Matter of the-Appointment of a Commission on Equality in the Courts. Order, Supreme

Court of Iowa, December 4, 1990. A copy of the Order is included in this Report as Appendix A.
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Recommendation

A COMMITTEE OR TASK FORCE SHOULD IMMEDIATELY IMPLEMENT
THE RECOMMENDATIONS OF THE EQUALITY IN THE COURTS TASK
FORCE. THIS COMMITTEE OR TASK FORCE SHOULD INCLUDE
REPRESENTATION FROM THE PRESENT TASK FORCE, THE JUDICIARY,
COURT ADMINISTRATION, BAR, ACADEMIC COMMUNITIES IN LAW AND
THE SOCIAL SCIENCES, AND LAY PERSONS.

Two critical activities must be pursued over the long term.

1. The Supreme Court and the implementation committee should insure that

' educational programs continue to incorporate materials on gender and
racial/ethnic bias in the courts, both in courses principally devoted to
antidiscrimination topics and in the entire range of substantive law courses.
The implementation committee should disseminate and publicize the
findings and recommendations included in the Final Report and any
additional findings and recommendations it makes during the course of
implementation.

2. The implementation committee should monitor positive changes and identify
new problem areas. Specifically, the committee should seek funding for
additional studies as recommended in this report, for education as
recommended in this report, and for the implementation of other programs
and recommendations made in this report. Every other year, the committee
shouid review the progress made toward implementing the recommendations
and reducing bias. It should assess the extent to which the findings and
recommendations of the Task Force are being integrated into judicial and
legal education courses and programs. It should identify new problems
rooted in gender and racial/ethnic bias, suggesting appropriate remedial
action.
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BExECUTIVE SUMMARY

Equality 1s the Mother of Justice

Plaio
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The Final Report of the Comunission to Study Radal and Ethnic Bias in the Courts shows
that discriminatory behavior, based on radial bias or stereotype, exists throughout the
courts. This Executive Summary highlights many of the Commission’s key findings and
recommendations. Members of the Commission urge that the complete report be read to
gain a full sense of the underlying facts and the urgency of these issues. Commission
members believe that only through a shared level of awareness can we make significant
changes in our system of justice.

The Commission held public hearings and focus group meetings across the state in order
to solicit a wide range of public input. Members of the Commission’s six task forces sur-
veyed bench and bar members extensively concerning employment practices, courtroom
decorum, bias in criminal cases, civil damages, family law cases, and interpreters. The
Commission also conducted an extensive research project on the composition of jury pools
and juries and examined the effect of bias on sentencing. The Comumission’s Final Report
contains nine chapters: Language and Cultural Barriers, Juries and Jury Pools, Care and.
Protection Proceedings, Sentencing, Appointment of Judges, Attormeys in the Courts,
Fee-Generating Court Appointments, Employment in the Courts, and Education and
Training. ‘ ' ’
LANGUAGE AND CULTURAL BARRIERS | , _
Access to justice requires an understanding of the legal system and an ability to communi-
cate effectively. When the Commission examined the use, availability and qualifications of
court interpreters, it found, however, that non-English speaking partidpants in the legal
system are more likely than English-speaking partiéipants to have unsatisfactory results
from the court process, indluding fewer restraining orders in domestic violence cases and
higher bail in criminal cases. Non-English speaking defendants are more likely than En-
glish-speaking defendants to lose the custody of their children when interpreter services .
are unavailable in the early stages of a care and protection proceeding.

Although Massachusetts law gives every non-English speaker involved in a legal proceed-
ing the right to an interpreter,’ there are not enough qualified interpreters for the many
different languages and dialects used by litigants and witnesses. The Commission found
that qualified interpreters were frequently unavailable at all levels of legal proceedings,
particularly at times other than court hearings. Also, there are few or no bilingual staff in
most clerks’ offices.

Judges occasionally appoint unqualified interpreters because of the limited availability of
qualified interpreters, the absence of a uniform system for training and assigning inter-
preters, and the lack of training and understanding of the need for spedifically trained,
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EXECUTIVE SUMMARY

qualified interpreters to protect legal rights. County bar advocate programs, which admin-
ister lists of attorneys qualified as defense counsel in criminal cases, do not give preference
to bilingual attorneys when compiling their lists, resulting in an underrepresentation of
bilingual attorneys for non-English speaking defendants.

At public hearings and focus group meetings, people told of judges who ask husbands to
act as interpreters for their battered wives, interpreters who act for both sides of a ariminal
case, and attorneys who claim to be bilingual but who are unable to communicate with
their clients. Other situations were described about persons who come from cultural back-
grounds so different that they lack any fundamental understanding of the role of an
American court and have no organized means of learning about the courts. Finally, the
focus group discussions revealed an administrative court structure that contains two inter-
preter services which often conflict with one another, further hampering the ability of
judges to assign, or attorneys to use, interpreters effectively.

- RECOMMENDATIONS
* Interpreter services should be unified under one service. The Chief Justice for Admin-
istration and Management (CJAM) should assume responsibility for unifying the -
system. ’ - _

* The Trial Court should use only “qualified” or “certified” interpreters.

* The Trial Court should create and fund a coordinated statewide system for the provi-
sion of available and qualified interpreters and interpreter services in all civil and
aiminal proceedings of any nature before a judge or clerk magistrate. '

* The courts should make an effort to hire more bﬂmgual staff members, espedally for
positions where there is a great deal of public contact.

* Bilingual staff members should be used when necessary, but appropriate reductions in

:’Orldoad should be made when these staff members are away from their everyday
ulies,

. A mMmeans of communicating with non-English speakers, such as the AT&T Language
Lmﬁ’: should be implemented to ensure effective and non-biased access to all court
senices, including the clerks’ offices.

* :Ztmxs should be made available in many languages so that non-English speakers will
tamnfeed the assistance of an interpreter to complete them. This is particularly impor-
Or people seeking restraining orders in domestic violence cases.

- ILD’QAI CO
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* Attorneys must learn to use interpreters effectively and should press for qualified in-
terpreters at all stages of case preparation, trial, and post-trial.

* The Committee for the Administration of Interpreters should be reconstituted and
should immediately assume its statutory oversight functions of enforcement of the
standards for interpreters.

* Interpreter services should be arranged or provided to make dispositions effective
(e.g., interpreters provided for non-English speaking individuals who are required to
attend alcohol or other education and counseling programs).

* Every court should have a contact person who is responsible for filing requests and
coordinating interpreter services.

* The courts and other interested groups should encourage colleges, high schools, and
vocational schools to offer training for court interpreters.

* The courts, faculty, and alumni should support the efforts of law schools to encourage
students tocontinue language studies. '

" The Chief Justice for Administration and Management should prov1de educauonal
training that alerts judges and other court personnel to interpreter issues and that in-
creases their awareness of the need of non-English speakers for interpreters.

JURIES AND ]URY Poois

A jury of diverse minority and ethnic composition is more hkely to make decisions that are
free of bias and prejudice because the biases and prejudices of individual jurors will be
challenged and moderated by their peers. The notion of fair and equal justice rests upon
this faith in representative juries. It was with this in mind that the Commission sought to
examine how a jury pool is created, and, once selected for a trial, how radial and ethnic
considerations might affect how a jury will respond.

The Commission found that minorities are underrepresented on juries even when the Of-
fice of Jury Commissioner selects the jury pools from communities with large numbers of
racial and ethnic minorities. This underrepresentation has two principal causes: the failure
of municipalities to provide accurate, complete, and verified resident lists, and the low
response rate of minority residents properly served for jury duty. When Commission
members analyzed the actual makeup of the Suffolk County jury pool, which serves the
City of Boston, they found that the highest percentage of prospective jurors who failed to
respond to a summons to jury duty live in areas with high percentages of racial and ethnic
minority residents. This problem is not confined to Suffolk County. A comparison of the
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report submitted by the Hampden County District Attorney’s Commission on Civil Rights
with the results of the Commission’s study identified many areas of similarity and re-
vealed consistent findings. There is also a perception that racial and ethnic biases among
jurors often have an adverse effect on deliberations of guilt or innocence in criminal cases
and on the calculation of damages in civil cases. A significant percentage of minority
judges believe that jurors respond more favorably to white judges than to minority judges.

RECOMMENDATIONS
» The composition of a jury should reflect the racial diversity of the community.

¢ When taking the annual census, it is important that municipalities aggressively at-
tempt to contact non-responsive residents by follow-up reminders such as telephone
calls, bilingual notices, and neighborhood canvasses by multicultural and/or bilingual
workers.

* An effort should be made by municipalities to gather mailing addresses when differ-
ent from residential addresses. Census forms should request information on race,
ethnidty and native language to assist the Office of Jury Commissioner to create di-

- verse radal and ethnic jury pools. :

* Communities with significant numbers of non-English speakers should recruit bi-’
lingual staff from the community, especially as census takers, to canvass non-respon-
sive or otherwise uncounted residents for the annual census.

¢ The Office of Jury Commissioner should continue its efforts to press for the enforce-
ment of the law that requires each city and town to provide an accurate resident list for
the compilation of jury pools.

* The Office of Jury Commissioner should recommend to the Massachusetts Legislature
that it amend G.L. c. 234A, §10 to require that towns and cities request mailing ad-
dresses. ‘

* The Office of Jury Commissioner should establish specific policies and procedures for
collecting and maintaining statistical data on the race, ethnidity, gender and age of
those who report for jury duty and those who actually serve on panels. An annual
report of these findings should be issued. )

* The Office of Jury Commissioner should contact those individuals who fail to report
for jury duty and inform them of their legal obligation to serve and press for enforce-
ment of the law against those who refuse.
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* The Trial Court should review the need for trial judges to conduct an individual voir
dire to determine the racial or ethnic bias of prospective jurors.

* Each department of the Trial Court should educate juror pools on cultural and racial
bias, perhaps through films or other training devices, when the jury pool reports for
service.

* The courts, in conjunction with bar assodiations and law schools, should develop a
community education program, including school curricula at all levels, to educate the
public about the jury system and the obligation to serve. Community education
should stress the importance of participation by a diverse section of the community
and the effect of jury bias on participants in the court system.

¢ The Trial Court should encourage participation in jury duty by offering child care to
those who respond to a summons.

* The Attorney General should bring suit agamst mummpahﬁes that fail or refuse to
" comply with the requirement to compile accurate resident lists.. :

CARE AND PROTECTION PROCEEDINGS

Unfamiliarity with cultural norms or reliance upon racial and ethnic stereotypes may con-
tribute to a growing tendency to place black/African American and Hlspamc children in
foster homes at a rate that far exceeds that of other radal groups.

Non-English speakers or those from different cultures may lack access to state services
such as mental health fadilities, alcohol programs, abuse programs and other therapy pro-
grams because many support programs have limited or no staff competent to serve a :
multilinguistic and /or multicultural clientele.

Judges, court personnel, and attorneys often have a limited understanding about how to
use interpreters effectively. This often means that non-English speakers are unable to par-
tidpate fully in, or to understand, care and protection proceedings because of inadequate
interpretive services. When interpretive services are unavailable or ineffective in the early
stages of a care and protection proceeding, non-English speaking defendants are more
likely than English-speaking defendants to lose the custody of their children.

RECOMMENDATIONS

* The Trial Court should assume responsibility for the training of all judges and court
personnel in how to work with families from different cultures and how to access re-
sources to provide support for families in trouble.

2 SUPREME JUDICIAL COURT * COMMISSION TO STUDY RACIAL AND ETHNIC BIAS IN THE COURTS » FINAL REPORT 1994



EXECUTIVE SUMMARY

* The Trial Court should study the type and effectiveness of interpreter services and
make recommendations on their use. Judges, court personnel and attorneys must be
trained on how to use interpreters effectively.

* The Trial Court should seek the means to create or support the creation of a central
multicultural resource center that would offer a directory of culturally appropriate
resources, including multilingual advocates, expert witnesses, and mentors.

* Any judge assigned to a care and protection case involving a non-English speaking
party should decline to proceed with the case until each non-English speaking party
has an assigned counsel who has the immediate ability, whether through personal
language skill or court-certified interpreter, to communicate with the client.

* In a care and protection proceeding, the court should inquire about the need for inter-
preters and make arrangements for assigning interpreters as needed for the 72-hour
hearing as soon as the Department of Social Services files the initial petition.

e At the initial 72-hour hearing following the filing of the petition, one judge should be-
assigned to hear the case through its final disposition, including any subsequent peti-
tion for termination of parental rights. ' -

* The Trial Court should undertake a statistical study on the radial and ethnic character-
istics of all DSS court-related cases and the disposition by each court of every case. In
addition, it is important that the Trial Court encourage culturally-appropriate place-
ment dedisions. : :

* The Committee for Public Counsel Services, the Department of Social Services, and
other groups responsible for training lawyers and other care and protection profes-
sionals should incorporate in all mandatory training packages cultural awareness
training, both as a separate session and as an integral part of each substantive session.

¢ The Committee for Public Counsel Services should develop a centralized data bank of
all attorneys and investigators who speak a language other than English, and provide
such data to the court.

SENTENCING

Racial and ethnic bias may influence sentencing decisions by judges. The Commission’s
attempt to test this hypothesis by an empirical study of sentencing patterns in the Superior
Courts failed because most of the available data was incomplete or not computerized.? The
state has no unified and computerized system of data collection that can track and com-
pare sentencing differences in criminal cases. Nonetheless, Commission members are
deeply concerned that there may be disparity in sentencing.
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RECOMMENDATIONS
* The Supreme Judidal Court should undertake, on its own or through the Massachu-

setts Sentencing Commission, a comprehensive study of sentencing patterns to deter-
mine whether there is any disparity related to radal/ethnic bias.

A sentencing study should include a detailed analysis of the sentencing patterns of
young male offenders. This analysis should be conducted on serious crimes comumit-
ted by white, black/African American, Hispanic and Asian American males by com-
paring the rates of incarceration and sentence length across these groups.

The Trial Court should produce and distribute regular reports of sentendng patterns
by race and ethnicity.

The Office of the Commissioner of Probation, the Committee for Public Counsel Ser-
vices, the District Attorneys’ offices, the Trial Court and local police departments
should develop coordinated information systems which will allow comparison of the
data each has collected. The District Attorney’s office for each county should be the
primary agency responsible for collecting the data on case processing.

- As agendies devélop new criminal justice information systems or update existing sys-
tems, information should be collected, using the Bureau of the Census categories, on
the race, ethnicity, and national origin of defendants and victims.

Criminal justice information éystems should collect the data needed to rhake cdmpari-
sons between similar cases that differ by race of the defendant. This information
should include the defendant’s prior criminal history, substance abuse history, em-
ployment history, and family situation. :

The courts should establish a universal case numbering system to permit cases to be
studied with consistency as they move from one criminal justice agency to another. The
Office of the Commissioner of Probation and the Criminal History System Board should
be involved in any planning for the development of such system-wide identifiers.

APPOINTMENT OF JUDGES

Of the 328 judges who sat on the trial court bench as of March, 1994, there were 29 minor-
ity judges (8.8%). There are twenty-one black/African American judges, five Hispanic
judges, two Asian American judges and one Cape Verdean judge. The first Hispanic judge
was appointed in 1979, and the first Asian judge was appointed in 1989, sixty years after
the first Asian was admitted to the Bar. Minority judges believe that the interview and
investigation process is unfair to minority candidates for judgeships.
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Minority judges believe, for example, that their applications are scrutinized more closely
than those of white applicants, and that higher standards are set for minority applicants.

A majority of all judges surveyed believe that minority judges are underrepresented on
the bench in the sense that there are only a scattering of minority judges sitting in commu-
nities outside of Boston.

Minority judges are underrepresented in administrative positions such as presiding justice
and regional administrative judge. Minorities are also underrepresented in clerk and dlerk-
magistrate positions, which is particularly important because of their quasi-judidal role
and public visibility.

RECOMMENDATIONS

* Both the Judicial Nominating Council and the bar assodations should undertake out-
‘reach efforts to describe the procedures and process for judicial appointments. The

~ application package should include a list of qualifications for each vacancy, the outline
of the process for appomtment and an estimated timetable.

* The composition of each of the gubernatorially-established screening panels should
reflect the diversity of the greater population. All individuals who serve on a screening
panel should attend cultural awareness training.

* Applicant information data should be maintained by the Governor to guard against
inappropriate screening-out of minority candidates. ‘

* Applications should be acknowledged in writing and applicants kept informed of the
status of their applications.

* Efforts should be made to ensure that minority applicants are considered for all appro-
priate vacandies, not just those in communities with large minority populations.

ATTORNEYS IN THE COURTS

Trust in the judicial process depends in large measure on how those who use and work in
the legal system view the impact of the daily interactions that occur in the courthouses of
the Commonwealth. The Commission’s study found that race and ethnicity are determin-

ing factors in how judges, colleagues, other courthouse personnel and jurors perceive mi-
nority attorneys.

What does the legal profession say about the extent of racial and ethnic bias in the Massa-
chusetts courts? The Comumission members attempted to answer this question by tabulat-
ing the aggregate response to eleven key questions that measured direct observation or
experience’ After applying a set of filters, the survey indicated 58.1% of responding attor-
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neys had observed or experienced at least one of the eleven forms of bias “sometimes,”
“usually,” or “always.” This means that, if the Commission surveyed every attomey ina
potential sample of 16,566 attorneys, 9,628 attorneys, would have answered that they had
observed or experienced one of the eleven key forms of bias “sometimes,” “usually,” or
“always.”> Almost 57% of white attorneys and 87.3% of minority attorneys reported these
observations. These figures are solid evidence of the nature and extent of perceived bias in
the courts.

RECOMMENDATIONS
* The Supreme Judicial Court should mandate diversity training for all court employees.

¢ The Trial Court should establish a specific process whereby complaints about racially-
biased treatment of attorneys by court personnel can be filed and investigated.

FEE-GENERATING COURT APPOINTMENTS . :
Each year courts appoint thousands of attorneys to positions of trust and fidudary respon-
sibility, largely to represent indigent defendants in criminal cases or indigent parents and
children in civil proceedings when the state intervenes in their family. Some of these court
appointments are constitutionally or statutorily required, others are discretionary. All of
these appointments are made by judges and most of them are paid for by the state or by
private parties.® ' ‘

The Commission found a number of bias-related problems for minority attorneys who
seek court appointments. A majority of minority attorneys have not received any appoint-
ments as a receiver/trustee, guardian ad litem or master within the past 5 years. The selec-
tion and appointment of counsel in these cases is often a subjective process controlled by
the discretion of the court generally without benefit of objective standards, including re-
quired training courses.

The Committee for Public Counsel Services (CPCS), a state agency, trains and certifies
attorneys as eligible for appointment as defense counsel in criminal cases. Local county bar
advocate programs, however, actually administer the court appointments in criminal cases
and CPCS has insufficient resources to provide the necessary oversight of these programs.
The bar advocate programs often have significant waiting lists, which means that few mi-
nority attormeys “make the list” because they tend, as a group, to have fewer years of prac-
tice experience.

RECOMMENDATIONS

* The Supreme Judidal Court should adopt a comprehensive rule governing fee-gener-
ating appointments for all departments of the Trial Court. This rule should:
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1. require each court to maintain lists of attorneys qualified for fee-generat-
ing appointments. The lists should be compiled periodically, after public
notice of the availability of appointments with the minimum qualifications
for such appointments.

2. indicate whether the attorney or other professional has spedialized skills,
such as bilingual skills. Lists should not be limited geographically, but
every effort should be made to permit those who qualify to apply to as
many locations as the individual believes he or she can serve.

* Each court department should be required to have a utilization plan to insure that all
individuals on its lists of attorneys qualified for fee-generating appointments have the
same opportunity for being appointed.

* The Chief Justice for Administration and Management should monitor compliance
with the SJC rule and report annually to the Justices of the Supreme Judidal Courtand
the Chief Justices of the Trial Court departments. In addition, the Trial Court should
examine the pattern of appointments by selected courts in state intervention cases.

* CPCS should revise their requirements for bar advocate programs to include the
following: :

1. All attorneys who provide services should be required to attend training
in cultural diversity;
2. A complaint mechanism should be established to provide consumers an

opportunity to report dissatisfaction with the services provided by as-
signed counsel;

3. Bar advocate programs, at a minimum, should adopt and frequently
publicize uniform standards for appointment to bar advocate lists. These
standards should require, at a minimum, a fair utilization plan, including
the ability for individuals from other counties to register.

* CPCS should continue its affirmative efforts to recruit minorities and bilingual attor-
neys as well as require strict adherence to the afﬁrmatwe action contract provision as a
condition for contract renewal.

* CPCS should monitor carefully the quality of services provided by bar advocates.
Judges, court personnel, and anyone appointed as a guardian ad litem for a child
should be required to attend continuing education programs on developmental, psy-
chological, cultural diversity and evidentiary issues pertaining to children.
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EMPLOYMENT IN THE COURTS

Most minority employees who testified at focus group meetings and those members of the
public who testified at the Commission’s public hearings believe that the Massachusetts
Judidary does not offer minority job applicants an equal opportunity for employment.
There is a strong need for a greater minority presence in the courtroom and the clerks’
offices.

Although the courts have made progress in the past fifteen years, there remains much to
be done in the area of recruitment and employment. Racdial minorities are not represented
in any of the upper management positions in the court system, and there are few career
opportunities available for those individuals at entry-level positions.

The Commission found that hiring lists are often outdated or not comprehensive although
the creation and implementation of an affirmative action plan has helped the Trial Court
to increase its hiring of minority job applicants. There remains a perception, however, that
minority employees are eithier recent hires stacked in entry level positions or frozen in
lower level positions. ’

The Commission also found significant discrepandies from county to county in the hmng
of minority personnel. For example, the Suffolk County courthouse complex serves Boston
and is ten minutes by public transportation from the Middlesex County courthouse com-
plex, which serves Cambridge and surrounding communities. Suffolk County employs
twice the percentage of minority court personnel as does Middlesex County.

RECOMMENDATIONS

* The Trial Court should adopt a systemwide affirmative action plan and uniform hiring
policy; and immediately hire a regular, not “acting,” Affirmative Action Officer who
reports directly to the Chief Justice for Administration and Management (CJAM)..

* The Trial Court also should provide training for all hiring authorities to make them
familiar with the affirmative action plan and hiring policy.

* The CJAM and the Affirmative Action Office should educate all employées on the
specific components of the affirmative action plan as well as on the role and responsi-
bilities of the Affirmative Action Office. Employees should be informed of progress
towards meeting the objectives of the affirmative action plan.

* The Annual Report of the Trial Court should include a report of the affirmative action
efforts undertaken during the reporting period.

* All employees of the Trial Court should receive diversity training.
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¢ The Trial Court should review all collective bargaining agreements to assure that all
hiring, promotion and other personnel provisions in the agreements support the Trial
Court’s commitment to affirmative action. If they do not, the Trial Court should pro-
pose and negotiate such language. 4

* The CJAM should insure that minorities are adequately represented at all levels and in
all job categories by working directly with the Affirmative Action Office to: 1) monitor
the utilization of minorities at the individual court level, and 2) review career ladders. ”
The Trial Court should inform all employees about the various mechanisms available
to address discriminatory conduct. All employees must also be informed of the conse-
quences of discriminatory conduct.

* The Trial Court should review and update all job descriptions to require linguistic
skills and multi-cultural knowledge where such capabilities would serve the public
better.

* The Trial Court should review employee assignments to assure that minority employ-
ees are assigned, without geographic restriction, to all positions, pamcularly those
where there is public contact.

* The Trial Court should share data gathered on the utilization of minorities with the

Executive Branch to assure the appointment of adequate numbers of rmnonty court
clerks.

EpucaTion aAND TRAINING

Educational programs offer a forum for participants to examine and challenge their own
pre-training perceptions and stereotypes of other cultures. This opportunity for learning
and self-examination can result in more knowledgeable and sensitive employees. The ben-
efits of training programs are long-term. They have the potential to make the court envi-
ronment more receptive to, and more tolerant of, radal and cuitural differences.

The Massachusetts court system does not have a comprehensive plan for training court
employees on cultural and radal diversity and language barriers. The Commission found
that cultural, radial and language differences among court employees often result in mis-
u?derstanding and failure of communication. Cultural awareness education has proved
ettective, in the courts and elsewhere, in preventing discriminatory behavior.

RecovvienpaTIONS

* The Massachusetts Court system should develop a comprehensive and mandatory
Cuitural sensitivity training plan for all court personnel, including those working in
Clerks’ offices and the Probation Department.
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* The Trial Court should require, as part of general staff orientation and development,
that employees participate in diversity training that includes the effect of radal and
ethnic bias on relationships with co-workers and with the public. This mandatory
training should include follow-up sessions.

* The presiding judge of each court should have authority and funding to require train-
ing for all staff members.

* Everyone who works within the courts, including district attorneys, victim witness
advocates, attorneys, police and sodal service workers should be encouraged to seek
cultural diversity education and training.

* Bar Assodations, Legal Services programs, the Committee for Public Counsel Services,
Bar Advocates, District Attorney’s Offices and other agendies should be urged to spon-
sor education and training programs for their staff and constituents. ‘

* The Supreme Judidal Court and the Trial Court should encourage law schools to add.
diversity training to their curricula. '

* The Trial Courts and bar associations should offer public education programs about
court procedures.

¢ Educational reference guides, such as a cultural desk book, should be developed to
provide judges, attorneys, and court personnel with information that will improve the
court system’s ability to deliver bias-free justice. This material should describe the
needs of non-English speaking persons and the effective use of interpreters. Other
important information that should be included are facts about countries and/or cul-
tures, such as family structure and customs, which may have relevance to the matter
pending in the court and /or may have an impact upon the ability of a litigant to re-
ceive bias-free justice.
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ENDNOTES

1. At the federal level, the Federal Court Interpreters Act of 1978 gives “non-English speak-
ing and hearing/speech-impaired defendants and witnesses an equal chance to under-
stand and participate ” in criminal and civil proceedings initiated by the federal govern-
ment. 21 U.S.C.§ 1827 (1988).

2. No significant comparisons could be made, for example, among amount of drugé confis-
cated from convicted traffickers, prior records, additional weapons and firearms offenses
and the effect of plea bargains.

3. J.M. Shuster (with Lijian Chen), Eyes on the Courts, (1994), Part 1-33, 34. The eleven key
questions used to create an index of key bias indicators were:

* Attormeys berate/make jokes, or make demeaning remarks about minorities in the
courthouse;

* Judges berate/make jokes, or make demeaning remarks about minorities in the
courthouse; "

» Court employees berate/make jokes, or make demeaning remarks about minorities
in the courthouse;

* For similar offenses, minority defendants receive prison sentences while white de-
fendants do not;

* White defendants receive the first-time offender waiver more often than minority |
defendants for similar crimes;

*» Attorneys recomumend settlement of civil injury cases for smaller amounts for minor-
ity clients than for white clients;

* White litigants receive higher awards for disfiguring injuries than minority litigants;
* Jurors give less credibility to minority victims than to white victims;

* Courts are more willing to enforce alimony awards for white parties than for minor-
ity parties;

* When children are removed from the home pursuant to orders in Care and Protec-
tion cases, white parents are told where the children are residing, whereas minority
partners are not told;

* The court enforces a child support award for a white child more vigorously than it
does for a minority child.

SUPREME (UDICIAL COURT » COMMISSION TO STUDY RACIAL AND ETHNIC BIAS IN THE COURTS » FINAL REPORT 199+ 31



EXECUTIVE SUMMARY

4. Ibid, 1-35. The survey analysis estimated that 2,778 (16.8%) of all attorneys in Massachu-
setts would have answered that they had observed or experienced one of the eleven key
forms of bias “usually” or “always” if all of the attorneys in Massachusetts had been sent
and had responded to the questionnaire.

5. Ibid., I-35. The analysis is based on the 60.1% of unweighted survey respondents who
remained after responses from attorney who did not indicate a racial /ethnic category,
who had not spent any time in the Massachusetts state courts, or who provided no usable
answers to any of the eleven key bias questions were deleted from the analysis. This had
the effect of deleting 11,426 attorneys from the totals estimated attorney population of
27,992.

6. Certain courts also use volunteer advocates-CASAs or Court Appointed Special Advo-
cates - who act as guardians ad litem for children, Everything the Commission recom-
mends in this report with respect to fairness of process and quahty of service ought to ap-
ply equally to the appomtrnent of volunteers.

32 SUPREME JUDICIAL COURT ¢ COMMISSION TO STUDY RACIAL AND ETHNIC BIAS IN THE COURTS * FINAL REPORT 1994



APPENDIX B




BIBLIOGRAPHY OF LITERATURE SURVEYED BY THE TASK FORCE

Joseph L. Katz, Warren McCleskey v. Ralph Kemp: Is the Death
Penalty in Georgia Racially Biased?

Michael Mello, Defunding Death, 32 AM. CRIM. L.REV. 933 (1995).

Stephen B. Bright, Discrimination, Death and Denial: The Tolerance
of Racial Discrimination in Infliction of the Death Penalty,
35 SANTA CLARA L.REV. 433 (1995).

STAFF OF SUBCOM. ON THE JUDICIARY, 103RD CONG., 2D SESS., REPORT ON RACIAL
DISPARITIES IN FEDERAL DEATH PENALTY PROSECUTIONS 1988 - 1994 (March
1994) .

Michael L. Radelet & Glenn L. Pierce, Choosing Those Who Will Die:
Race and the Death Penalty in Florida, 43 FLa. L. REV. 1 (1991).

Stephen P. Klein & John E. Rolph, Relationship of Offender and
Victim Race to Death Penalty Sentences in California, 32
JURIMETRICS J. 33 (1991).

GEN. Gov'T Div., U.S. GEN. ACCOUNTING OFFICE REP. GGD-90-57, DEATH PENALTY
SENTENCING: RESEARCH INDICATES PATTERN OF RACIAL DISPARITIES (Feb. 26,
1990).

Samuel R. Gross & Robert Mauro, Death and Discrimination: Racial

Disparities in Capital Sentencing

Gennaro F. Vito & Thomas J. Keil, Capital Sentencing in Kentucky:
An Analysis of the Factors Influencing Decision Making in the
Post-Gregg Period, 79 J. CRIM. L. & CRIMINOLOGY 483 (1988).

Raymond Paternoster & Ann Marie Kazyaka, The Administration of the
Death Penalty in South Carolina: Experiences Over the First
Few Years, 39 S.C. L. REV. 245 (1988).

M. Dwayne Smith, Patterns of Discrimination in Assessments of the
Death Penalty: The Case of Louisiana, 15 J. CRIM. JUSsST. 279
(1987).

Michael L. Radelet & Glenn L. Pierce, Race and Prosecutorial
Discretion in Homicide Cases, 19 L. & Soc'y REV. 587 (1985).




Patrick A. Langan, Racism on Trial: New Evidence to Explain the
Racial Composition of Prisons in the United States, 76 J. CRIM.
L. & CRIMINOLOGY 666 (1985).

Samuel R. Gross, Race and Death: The Judicial Evaluation of
Evidence of Discrimination in Capital Sentencing, 18 U.C. DavViIs
L. REV. 1275 (1985).

Raymond Paternoster, Prosecutorial Discretion in Requesting the
Death Penalty: A Case of Victim-Based Racial Discrimination,
18 L. & Soc'y REV. 437 (1984).

Samuel R. Cross & Robert Mauro, Patterns of Death: An Analysis of
Racial Disparities 1in Capital Sentencing and Homicide
Victimization, 37 Stan. L. REV. 27 (1984).

Michael L. Radelet & Margaret Vandiver, The Florida Supreme Court
and Death Penalty Appeals, 74 J. CRIM. L. & CRIMINOLOGY 913
(1983).

Alfred Blumstein, On the Racial Disproportionality of United
States' Prison Populations, 73 J. CRIM. L. & CRIMINOLOGY 1259
(1982).

Hans Zeisel, Race Bias in the Administration of the Death Penalty:
The Florida Experience, 95 Harv. L. REV. 456 (1981).

Michael L. Radelet, Racial Characteristics and the Imposition of
the Death Penalty, 46 AM. SOCIOLOGICAL REV. 918 (1981).

Marc Riedel, Discrimination in the Imposition of the Death Penalty:
A Comparison of the Characteristics of Offenders Sentenced
Pre-Furman and Post-Furman, 49 TEMP. L.Q. 261 (1976).







Case One%

The evidence showed that at approximately 8:15 p.m. on July
27, 1977, John Errol Ferguson gained admittance to the home of
Livingston Stocker by posing as an employee of the power company.
Margaret Wooden was in the home at the time. After checking
outlets in several rooms, Ferguson drew a gun and bound Wooden's
hands behind her back and blindfolded her. Then Ferguson admitted
Beauford White and Marvin Francois into the house. The three men,
armed with weapons, searched the house for valuables. They took
firearms and some of Margaret Wooden's jewelry. Then, the three
men covered their faces with masks.

The three men ransacked the house. About an hour later, the
owner of the house, Livingston Stocker, arrived home with five
friends -- Henry Clayton, Johnny Hall, Randolph Holmes, Charles
Stinson, aﬁd Gilbert Williams. These five were forced to lie
facedown on the floor while their hands were tied behind their
backs. Later, Michael Miller, Stocker's nephew, arrived at the
house and he too was tied up. At gqunpoint, the victims were asked
for money and drugs, and were searched one by one.

Francois' mask then slipped off and he declared that all the
victims must be killed. Ferguson took Margaret Wooden and Michael
Miller into a bedroom and shot them both in the head with a pistol.
Francois too the other six victims into another bedroom, made them
lie down on the floor, and shot them each in the head with a

shotgun.

%This fact summary is taken from White v. State, 403 So.2d 331
(Fla. 1981) and Francois v. State, 407 So.2d 885 (Fla. 1981).




After the three attackers departed, Margaret Wooden ran to a
neighbor's house to call for help. When the police arrived they
found Johnny Hall crawling toward the back door of the house. Both
Wooden.and Hall survived and testified at trial. The other six
victims died. At trial, Johnny Hall identified Francois as the man
who shot him and five others with a shotgun.

Adolpus Archie testified that he took Francois, Ferguson, and
White to Stocker's home in his car and waited for them down the
street. He testified further that it was unnecessary for him to
pick up the other three and drive them away since they departed the
scene in Stocker's car. Archie met the other three 1later and
assisted in disposing of the evidence. He testified that Francois
told him that the real purpose of the venture was not robbery but
murder. According to Archie's testimony, Francois also said that
he and Ferguson had done the shooting. According to Archie, this
was a planned contract murder of Stocker for drug-related reasons.
Archie pled guilty to second-degree murder and received a sentence

of twenty years imprisonment.




Case Two%

After visiting with relatives, Erna L. Carlson returned to her
home at approximately 9:00 p.m. on May 21, 1977. At 8:30 a.m. the
following morning, Mrs. Carlson's body was discovered in her
bedroom with her robe and part of a bedspread tied tightly around
her neck. She had been raped and had suffered two fractured ribs.
The screens on the door to the porch and on the door leading from
the porch to the house had been cut. A piece of stocking
containing a strand of negroid hair was found in the garage. The
victim's pajama bottoms contained blood and seminal fluid stains.
No fingerprints were found in the house.

On May 22, 1977, police located Mrs. Carlson's car at a
lakeside park approximately one mile from her home. The door to
the driver's side was locked, the passenger door was not. The keys
to the car were in the glove compartment. Fingerprints were found
on the inside of the driver's side window.

Prompted by allegations that Peek had been going door to door
seeking employment in the area, an officer of the police department
interviewed Peek several days after the murder. Peek lived in a
supervised halfway house at the time of the crime. He told the
police officer that he had returned to the halfway house before
11:00 o.m. the night of the murder and had not been in the vicinity
of Mrs. Carlson's home or of the lakeside park.

Peek voluntarily allowed his fingerprints and a hair sample to

be taken. The hair samples were sent to the crime lab for

%This fact summary is based on Peek v. State, 395 So.2d 492
(Fla. 1980).




comparison but were lost subsequent to the testing. At trial,
however, an employee testified that the hair samples obtained from
Peek were consistent in microscopic appearance to the hair found in
the stocking at the scene of the crime. Although it is never
possible to say that two hairs are identical, the hairs of only
approximately two out of every 10,000 persons exhibit consistent
microscopic characteristics. |

The blood and seminal fluid stains from Mrs. Carlson' pajamas
were from an individual with type secretor blood; Peek was a type
O secretor. The evidence further revealed that the fingerprints

found inside Mrs. Carlson's car matched those of Peek.
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TAB B: Tandng Paper on MEOCS-EEQ
TAB C: Talking Paper on MEOCS-LITE

TAB D: MEOCS Request Form--same form used for all versions (specify version in
“MISC INFO:” Block.

Defense Equal Opportunity Management Institute
Directorate of Research

740 O’Malley Road

Patrick AFB FL 32925

DSN: 854-2675 or
Commercial : 407-494-2675



INFORMATION PAPER
ON o
THE MILITARY EQUAL OPPORTUNITY CLIMATE SURVEY (MEOCS)

At the direction of the Defense Equal Opportunity Council (DEOC), the Defense
Equal Opportunity Management Institute (DEOMI) developed MEOCS as a tool for
military commanders to assess the equal opportunity (EO) climate of their
organizations. This survey measures the perceptual climate (i.e., people’s
judgements and beliefs) rather than numbers of incidents of complaints.

The survey measures the perceptions of unit members on nine EO factors. Those
factors are Sexual Harassment and Discrimination, Differential Command
Behaviors toward Minorities, Positive EO Behaviors, overt Racist/Sexist Behaviors,
two factors related to "Reverse Discrimination” (i.e., preferential treatment of
minorities and women), Discrimination Against Minorities and Women,
Racial/Gender Separatism, and Overall EO Climate.

In addition to these EO factors, the survey measures job satisfaction, opinions on

work group productivity or effectiveness, identification with (or loyalty to) the

Service, and personal experiences of the respondent with instances of

discrimination. - . : ' o .

Once the responses are collected, they are returned to DEOMI for analysis using
statistical programs and validated assessment techniques. Those who respond are
guaranteed confidentiality, so no one in the unit knows who said what on the
survey. Additionally, the assessment report is sent only to the commander who
requested the survey. The assessment package is comprised of the statistical
analysis of the results as well as a narrative interpretation of the responses.

In conjunction with the assessment report, DEOMI may provide (upon request)
people qualified to assist the commander and his or her designated project officer(s)
in understanding their MEOCS results and determining appropriate courses of
action based upon the survey results. This assistance is tailored to the needs of the
unit and designed to close the loop where the commander assesses his or her
organization, determines courses of action to remedy identified shortcomings and
build on strengths, and then implements those actions. The final step in this
process is for follow-on evaluation to ensure plans made and actions taken were on
target. A re-evaluation is recommended approximately 6 months from the briefing
of the initial MEOCS results. We recommend this evaluation include a second
administration of the MEOCS; but again, this determination is made by the ‘
commander.

TAB A




TALKING PAPER
ON
MILITARY EQUAL EMPLOYMENT OPPORTUNITY CLIMATE SURVEY (MEOCS-EEQ)

The MEOCS-EEO is a new version of the Military Equal Opportunity Climate Survey
(MEOCS) developed by the Defense Equal Opportunity Management Institute (DEOMI), Patrick
AFB, FL. While the normal MEOCS measures 12 equal opportunity (EO) and organizational
effectiveness (OE) factors, the MEOCS-EEOQ includes 16 factors, expanding the normal MEOCS
to include factors more relevant to civilian equal employment opportunity (EEO) issues (e.g.,
discrimination based on age or disability) plus additional OE factors (e.g., work group cohesion,
trust in the organization). The MEOCS feedback package contains results (scores) for these
additional factors; however, since these are experimental measures and subject to modification,
the package contains no information on interpreting these new scores. The following may be
helpful in interpreting the new scales.

- Standard MEOCS factors included in MEOCS-EEO and fully explained in the feedback
package:

- Sexual Harassment and Discrimination

- Differential Command Behavior toward Minorities
- Positive Equal Opportunity Behaviors

- Racist/Sexist Behaviors :

-- “Reverse” Discrimination I (at the local unit level)
- Commitment (to the organization)

-- Perceived Work Group Effectiveness

- Job Satisfaction

— QOverall EO Climate

- Standard MEOCS factors eliminated from MEOCS-EEOQO:

- Discrimination toward Minorities and Women (at the global level)
- “Reverse” Discrimination II (at the global level)
— (Desire for) Racial Separatism (at the global level)

- Additional OE factors included in MEOCS-EEO:

- Work Group Cohesion (a measure of how well work groups work well together, pull
together on projects, and care for and trust each other)

— Leadership Cohesion (similar to Work Group Cohesion, but focused on how members
perceive leaders above them working well together)

— Trust in the Organization (an indicator of how well people perceive the organization as
“taking care” of its people)
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- Total Quality Programs (indicator of total quaiity ideals such as worker empowerment
and orientations toward customer satisfaction and continuous improvement)

- Additional EEQ factors included in MEOCS-EEOQ:

— Age Discrimination (perceptions of whether people are discriminated against because of
their age)

-- Religious Discrimination (perceptions of whether people are dxscnmmated against
because of their religion)

-- Disability Discrimination (perceptions of whether people are discriminated against
because of their disability or handicap) :

- All the new factors are reported on 5-point scales and are interpreted just the same as other
MEOCS factors (i.e., a higher score means a better condition)

- The new factors are included in the calculation of Disparity Indexes (explained in the feedback
package)

- Preliminary estimates of the reliabilities of the new scales indicate they are satisfactory (Alpha
coefficients of .7 or more)

. =Further refinement of MEOCS-EEO is anticipated :

- For questions or comments, please call Dr. Dansby, DSN 854-2746, commercial (407) 494-
2746



TALKING PAPER
ON

MILITARY EQUAL OPPORTUNITY CLIMATE SURVEY -
LESS INTENSIVE, TRUNCATED EDITION (MEOCS-LITE)

The MEOCS-LITE is a new version of the Military Equal Opportunity Climate Survey
(MEOCS) developed by the Defense Equal Opportunity Management Institute (DEOMI), Patrick
AFB, FL. While the normal MEOCS measures 12 equal opportunity (EO) and organizational
effectiveness (OE) factors, the MEOCS-LITE includes 14 factors. It has six of the original EO
factors, all three of the original OE factors, and five new EO factors. MEOCS-LITE does this
with 30 fewer items by eliminating some of the longer MEOCS factors and using shorter versions
of most factor scales. The MEOCS-LITE feedback package contains results (scores) for all
factors; however, since there are several experimental measures (which are subject to
modification), the package contains no information on interpreting these new scores. The
following may be helpful in interpreting the new scales.

- Standard MEOCS factors included in MEOCS-LITE and fully explained in the feedback
package:

- Sexual Harassment and Discrimination

- Differential Command Behavior toward Minorities
- Positive Equal Opportunity Behaviors . '

-- Racist/Sexist Behaviors

— “Reverse” Discrimination I (at the local unit level)
-- Commitment (to the organization)

-- Perceived Work Group Effectiveness

— Job Satisfaction

— Overall EO Climate

- Standard MEOCS factors eliminated from MEOCS-LITE:

— Discrimination toward Minorities and Women (at the global level)
— “Reverse” Discrimination II (at the global level)
— (Desire for) Racial Separatism (at the global level)

- Additional EQ factors included in MEOCS-LITE:

— EO Issues (measures perceptions of how much a concern there is for relationships
between various groups, such as men-women, minority-majority, etc.)

— Success of EO Programs (measures perceptions of how successful the unit has been in
dealing with EO issues)

— Helpfulness of EO Programs (measures perceptions of whether EO programs have been
more helpful or harmful in striving toward EQ in the organization)
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— EO Link to Leadership and Readiness (measures perceptions of the need for EO and
leadership support for EO in order to get the job done)

— Relative EO Climate (measures perceptions of the EO climate in the current unit
compared to other units the respondent is familiar with)

- All the new factors are reported on 5-point scales and are interpreted just the same as other
MEOCS factors (i.c., a higher score means a better condition)

- The new factors are included in the calculation of Disparity Indexes (explained in the feedback
package)

- Preliminary estimates of the reliabilities of the new scales indicate they are satisfactory (Alpha
coefficients of .68 or more)

- Further refinement of MEOCS-LITE is anticipated

- For questions or comments, please call Dr. Dansby, DSN 854-2746, commercial (407) 494-
2746




MEOCS REQUEST FORME

Include the following information when requesting the Military Equal Opportunity Climate Survey (MEOCS):

WE WILL PROVIDE ENOUGH ANSWER SHEETS TO COMPLETE THE MEOCS, HOWEVER, WE ONLY PROVIDE ONE COPY OF THE

SURVEY, IT18 THE ORGANIZATION'S RESPONSIBILITY TO REPRODUCE THE SURVEYS REQUIRED.

- FOR ORGANIZATIONS WITH MORE THAN 100 PERSONNEL: WE WILL. NOT PROCESS YOUR MEOCS UNLESS THERE IS A
RESPONSE RATE OF AT LEAST 50% OF THE ORGANIZATION'S TOTAL STRENGTH.

- FOR ORGANIZATIONS WITH 50-100 PERSONNEL: WE MUST RECEIVE AT LEAST 50 RESPONSES IN ORDER TO PROCESS YOUR
MEOCS.

- FOR ORGANIZATIONS WITH LESS THAN 80 PERSONNEL: WE CANNOT DO A MEOCS FOR YOUR ORGANIZATION.

1. Giade of requesting eomrpn:(d«/mnmgcr (0-3,0-6, GS-11, SES-4.):
2. Organization’s strength (PRESENT ASSIGNED STRENGTH):
3. Organization's present location —State, Country, Area — (EXAMPLES - KENTUCKY, JAPAN, GERMANY, PACIFIC):

4x. Branch of service (CIRCL.E ONFE): USAF USA USCG USMC USN Dol/Joint Service Federal Civilian Other
4b. Scrvice Component (CIRCLE ONE):  Active Duty Reserve National Guard Other
S. You will administer MEOCS to (CIRCLE ONE): Militasy Only Civilian Only Both

6. Organization’s major command — MACOM, MAJCOM (EXAMPLES -~ TRADOC, CO DISTRICT 2, PACFLEET,AMC):
7. Organization's Unit 1dentification Code (UIC) (PAS code for USAF):

8. Organization’s mission (CIRCLE ONE): Comhat Combat Support Other Support

9. Commander’s title, Organization's name and Official address:
(EXAMPLE — See Our Mailing Address Below — Item #14)

10. Survey adminintsator: Rank and Name: Phone Nunher:

11. Has the organization taken MEOCS hefore: No Yes Date or Dates:

. Organization"s ' (Present Assigned Strength)
Demographics: .
MALE FEMALE
OFFICER ENLISTED CIVILIAN QOFFICER tNLISTED CIVILIAN
MAJORITY
MINORITY
TOTALS

“MINORITY™ Includes the following racialVethnic groups: Black/African American, Ilispanic, Asian-Amerdcan/Pacific Islander, & Native-American/Alackan-
Native.

“MAJORITY™ Includes those Not in the proups listed ahove.

13. Commander’s/Manager’s signature:
NOTE: The requesting commander

must sign the request. Sign:
14. Mail the requestto:  Commandant Rank & Name:
DEOMUIDR (MEOCS) (Print or Type)
740 OMalley Road

Patrick AFB, FL 32925-3399

Our phone number is: DSN 854-2675 or Commerclal (407) 494-2675.

Our FAX number is:

DSN 854-4116 or Commerclal (407) 494-4116.

Revised 19 April 1998 FOR DEOMI USE ONLY,
ADMIN NUMBER | REC'D REQUEST SENT SURVEYS REC'D COMPLETED] SENT FINALRPT NUMBER OF NUMBER OF
DATE DATE FORMS DATE DATE FORMS REQUESTED FORMS SENT
SITENUMBER : § # FORMS RECEIVED] MISC INFO:

REPRODUCTION AND DISTRIBUTION OF THIS FORM IS AUTHORIZED

TAB D




MILITARY EQUAL OPPORTUNITY
CLIMATE SURVEY: LESS INTENSIVE,
TRUNCATED EDITION (MEOCS-LITE)

VERSION 1.0

PRIVACY ACT STATEMENT

In accordance with DoD Directive 5400.11, the following information about this survey is
provided:

a. Authority: 10 USC, 131.

b. Principal Purpose: The survey is being conducted to gain insight into equal
opportunity and human relations from a unit perspective.

¢. Routine Uses: Information provided by respondents will be treated confidentially.
The averaged data will be provided to the commander or unit head who requested the survey to
provide a perspective on unit members’ views of equal opportunity. Responses will be added to a
database of results from all personnel surveyed. Averaged results from the database will be used to
inform senior leaders and others about equal opportunity issues.

d. Participation: Response to this survey is voluntary. Failure to participate will
lessen your commander’s or unit head’s ability to understand and correct equal opportunity/human
relations problems in your unit, reduce reliability of the feedback provided to your commander or unit
head, and may hamper efforts by DoD to track trends in equal opportunity and organizational issues.
Your response is needed to help ensure the validity of the survey. We appreciate your participation.

This survey was constructed by the Defense Equal Opportunity Management Institute, 740 O'Malley Road, Patrick Air Force
Base, FL. 32925-3399. For further information, contact the Directorate of Research, Defense Equal Opportunity
Management Institute




MILITARY EQUAL OPPORTUNITY CLIMATE SURVEY - LITE

General Instructions
(Please read before beginning the survey)

This survey is administered to help your commander assess the equal opportunity (EO) climate
in your unit. Your unit includes all the people falling under the commander (or
organizational head) who signed the cover letter to this survey. The survey measures your
views of equal opportunity in your unit. Please answer honestly, the way you feel, and don’t
try to give us the “right” or “expected” responses. We will use the information to provide
confidential feedback to your commander/unit head regarding the summarized views of those
in your unit. No attempt will be made to identify individual respondents and their responses.

You will be asked for your opinion on a number of issues. Your individual responses will be
held confidential, though unit averages will be reported to the commander who requested the
survey. The individual items of the survey are used to construct scales measuring various
aspects of EO and human relations. The scales were developed using a standard measurement
technique called factor analysis, and the scales are much more reliable than individual items as
a measurement device. To maintain the integrity of the scales, it is important that you
~ respond to as many items as possible. If you absolutely cannot respond to an item, just leave
it blank (or mark not applicable where this option is provided). ‘ '

For the purposes of this survey, we follow standard DoD definitions (based on Census
categories) . . . '

"Minority" includes males or females of the following racial/ethnic groups:

- BLACK/AFRICAN-AMERICAN (NOT OF HISPANIC ORIGIN)
- HISPANIC

- ASTAN-AMERICAN OR PACIFIC ISLANDERS
- NATIVE AMERICAN/ALASKAN NATIVE
- OTHER MINORITY (includes racial/ethnic groups not listed above, yet not considered

part of the white or Caucasian majority in the United States)

"Majority" includes white (or Caucasian) males and females not in the groups listed above.

"Unit" or "organization" refers to the command, directorate, division, branch, or

organizational unit that requested the survey. This will usually be an organization of 100
people or more.

“Work group” refers to all the people who report directly to the same supervisor as you do.

2
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Please . . .

- WRITE YOUR ADMIN NUMBER IN THE SPACE PROVIDED AT THE TOP OF
THE RESPONSE SHEET.

- USE A #2 PENCIL TO ANSWER EACH ITEM ON THE RESPONSE SHEET.

- TRY TO BE AS ACCURATE AS YOU CAN, BUT FOR MOST OF THE ITEMS
WE ARE ASKING FOR YOUR OPINIONS AND THERE ARE NO RIGHT OR WRONG
ANSWERS.

- AFTER COMPLETING THE QUESTIONNAIRE, SEAL IT AND. YOUR ANSWER
SHEET IN THE ENVELOPE PROVIDED. PLEASE DO NOT FOLD THE RESPONSE
SHEET. RETURN THE SEALED ENVELOPE TO YOUR SURVEY ADMINISTRATOR.
IF YOU ARE COMPLETING THE SURVEY IN A GROUP SETTING, PLEASE RETURN
THE SURVEY MATERIALS AS INSTRUCTED BY YOUR SURVEY ADMINISTRATOR.

BEFORE BEGINNING THE SURVEY, PLEASE:

1. Leave the areas marked “LOCATION CODE" and “SERVICE

CODE” blank.
2, In the area marked “ADMIN NO.’ at the top of your answer
sheet, write in the following: ---—-—-->

3
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PARTI
Demographics

In this section, please tell us some things about
yourself. This information will be used for
statistical analysis. Your responses will be held
confidential.

7. The highest level of education I have completed
is:

1 = less than graduating from high school.
2 = high school graduate or G.E.D.

3 = some college.

4 = college degree.

S = advanced college work or degree.

4

8. Before I joined the military (or started working
for the government), the approximate percentage of
my close personal friends who were of my same
racial/ethnic group was

1 = 25 percent or less.

2 = more than 25 but less than 50 percent.
3 = more than 50 but less than 75 percent.
4 = more than 75 but less than 100 percent.
5 = 100 percent.

9. Currently, I bave at least one close personal
friend (a person with whom I would feel
comfortable discussing very personal problems) who
is of a different racial/ethnic group than myself.

1 = YES 2 = NO
10. ITam
1 = female 2 = male.

11. My racial/ethnic group is

1 = American Indian or Alaskan Native.

2 = Asian or. Pacific Islander.

3 = African-American (not of Hispanic origin).
4 = Hispanic. '

5 = White (not of Hispanic origin).

6 = Other.
12. Tam a(n):
1 = officer

2 = warrant officer

3 = enlisted member

4 = Federal civilian employee (DoD affiliated)

5 = Federal civilian employee (not DoD affiliated)
6 = other (e.g., private civilian, State employee)

13. If enlisted, what pay grade?

1=E1-E3
2=E4-E5
3=E6

4 = E7

S =E8-E9

6 = Not enlisted

Please Continue




14. If warrant officer, what pay grade?

1=W1
2 =W2
3=W3
4 = W4
5 =WS5

6 = not a warrant officer

15. If commissioned officer, what pay grade?

1 = 01-02

2 =03
3=04

4 =05

5 = 06 or above

6 = not a military officer

16. If GS or GM civilian employee, what pay
grade?

1=GS 14
2 =GS5-7
3 =GS8-10

4 = GS/GM 11-13
5 = GS/GM 14-15
= not a GS or GM civilian

17. If Wage Grade civilian employee, what pay

grade?
1 =WG1-5
2 = WG 6-9
3 = WG 10-13
4 = WG 14-16
5 = WG 17-18

6 = not a Wage Grade civilian

18. If SES civilian employee, what pay grade?

1 = SES 1-2
= SES 34
3 = SES 5-6

4 = not an SES civilian

5

19. My ageis

1 = under 20 years.

2 =20-235.
3 =26-30.
4 = 3] - 40.
S = 41-50.

6 = 51 or over.

20. My Branch of Service (military) or Service I
work for (civilian) is:

1 = Air Force.
2 = Army.
3 = Navy.

4 = Marine Corps.
5 = Coast Guard.
6 = Other DoD or Agency.

21. My organization is best described as:

1 = Active duty military (including Coast
Guard)

2 = Reserves (including Coast Guard)

3 = National Guard

4 = DoD Agency .

5 = Non-DoD Federal Agency

6 = Other

22. If you are a member of the National Guard or
Reserves, how would you classify your duty?

1 = Weekends and annual training only

2 = Individual Mobilization Augmentee
3 = Technician

4 = Active Guard/Reserve

5 = Other Guard or Reserve employee

6 = 1 am not a Guard or Reserve member

Please Continue




PART I
General Equal Opportunity (EO) Perceptions

Use the scale below to indicate your degree
of agreement with the following statements.

1 = rotally disagree with the statement

2 = moderately disagree with the statement

3 = neither. agree nor disagree with the statement
4 = moderately agree with the statement

5 = totally agree with the statement

23. EO plays a critical part in readiness.

24. The EO program has served its purpose and
should be eliminated.

25. The EO climate in my unit is much better than
it is in other similar units.

26. 1 fully support the EO program.

27. There is a strong link between EO in an
organization and getting the job done.

28. I have received sufficient EO training in my
career.

29. Most leaders in my unit 'place too much
emphasis on EO issues.-

30. EO training in my unit is generally belpful in
improving intergroup relations.

31. The most important element in a good EO
climate is the commander’s or agency head’s
leadership.

32. EO issues should be handled through the chain-
of-command.

33. There is a need for a “safety valve™ outside the
chain-of-command to resolve some EQO complaints.

34. Affirmative action is an important element of an
EO program.

35. EO education or training is an important
element in an EO program.

'36. It is extremely important for the organizational

commander or head to model appropriate EO
behaviors.
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37. Everyone should be involved in promoting EO
within my unit.

38. EO issues are generally handled fairly in my
unit. '

39. The discipline system in my unit is fair to all
groups.

40. Rewards (e.g., promotions, awards,
recognition) in my unit are distributed fairly to all
groups.

41. Job assignments in my unit are fair to all
groups.

PART IO
EO Issues

For each of the following, indicate the
degree to which you believe it is a problem within
your unit. Use the scale below.

1 = a very serious problem
2 = a serious problem

3 = a moderate problem

4 = a minor problem

5 = no problem at all

= not applicablé 10 my unit (use only if
impossible to answer because of unit demographics)

The relationship between . . .

(please respond to as many as possible; if your unit
lacks either of the compared groups, mark 6)

42. Minority and majority group members

43. Minority groups and other minority groups
(e.g., black and Hispanic or Asian-Pacific and
Native American)

44, Women and men

45. Minority women and minority men

46. Minority women and majority men

47. Majority women and minority men

48. Majority women and majority men

Please Continue




1 = a very serious problem
2 = a serious problem
3 = a moderate problem
4 = a minor problem
= no problem at all

6 = not applicable to my unit (use only if
impossible to answer because of unit demographics)

For the next series of items, use the scale
below to indicate your opinion of the likelihood that
the listed actions occurred in your unit in the last 30
days. We are not asking whether you have actually
observed the actions; rather, we would like your
opinion as to how likely such actions are to have
taken place. To make these judgments, we will ask
you to use the following scale:

Concerns with . . .

49. Racism or race discrimination

50. Sexism or gender discrimination

51. Sexual harassment

52. Preferential treatment for women

53. Preferential treatment for minority members

54. Unit members participating in or supporting
extremist groups.

PARTIV
Unit EO Climate

For Part IV of the survey, think about the
EO climate in your unit during the last 30 days.
Rate each item based on your perception of
conditions in the unit.

55. Most people would rate the equal opportunity
climate in my unit as

1 = very poor
2 = poor
3 = about average
4 = good
= very good

. 56. I personally would rate the equal opportunity
climate in my unit as

1 = very poor

2 = poor

3 = about average
4 = good

5 = very good
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1 = There is a very high chance that the action
occurred.

2 = There is a reasonably high chance that the
action occurred. '

3 = There is a moderate chance that the action
occurred.
4 = There is a small chance that the action
occurred.
5 = There is almost no chance that the action
occurred.

6 = Not applicable to my unit (use only if
impossible to answer because of unit demographics)

EXAMPLE: IF, IN YOUR OPINION, THERE IS
A VERY HIGH CHANCE THAT "A MALE
GAVE A 'WOLF WHISTLE' TO A FEMALE,"
YOU WOULD ASSIGN A "1" TO THAT
ACTION.’ )

57. A male supervisor touched a female peer in
friendly manner, but never touched male peers.

58. When a woman complained of sexual
harassment to her superior, he told her, "You're
being too sensitive."

59. A supervisor referred to women subordinates
by their first names in public while using titles for
the male subordinates.

60. The person in charge assigned an attractive
female to escort visiting male officials because, "We
need someone nice looking to show them around.”

61. A majority supervisor frequently reprimanded a
minority employee but rarely reprimanded a
majority employee who had the same level of
performance.

62. A majority supervisor did not select a qualified
minority subordinate for promotion but did select
qualified majority members.

Please Continue



1 = There is a very high chance that the action
occurred. '

2 = There is a reasonably high chance that the
action occurred.

3 = There is a moderate chance that the action
occurred.
4 = There is_a small chance that the action
occurred.
S5 = There is almost no chance that the action
occurred.
6 = Not applicable to my unit (use only if

impossible 10 answer because of unit demographics)

63. A minority person was assigned less desirable
office space than a majority person.

64. The person in charge changed the duty
assignments when it was discovered that two persons
of the same minority were assigned to the same
sensitive area on the same shift.

65. While giving a talk, the person in charge of the
organization took more time to answer questions
from majority members than from minority
members.

66. Majority and minority supervisors were seen
having lunch together.

67. Majority and minority personnel were seen
having lunch together.

68. A new minority person joined the organization
and quickly developed close majority friends within
the organization.

69. Majority and minority members were seen
socializing together,

70. Majority personnel joined minority friends at
the same table in the cafeteria or designated eating

area.

71. A majority person told several jokes about
minorities. '

72. Graffiti written on the organization’s rest room
or latrine walls **put down” minorities or women.

73. Offensive racial/ethnic names were frequently
heard.
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74. Racial/ethnic jokes were frequently heard.

75. The person in charge did not appoint a qualified
majority person to a key position, but instead
appointed a less qualified minority person.

76. A minority man was selected for a prestigious
assignment over a majority man who was equally, if
not slightly better, qualified.

77. A minority woman was selected to receive an
award for an outstanding act, even though she was
not perceived by her peers as being as qualified as
her nearest competitor, a majority man.

78. A majority and a minority person each turned
in similar pieces of equipment with similar
problems. The minority person was given a new
issue; the majority person’s equipment was sent to
maintenance for repairs.

PART V
Work Issues

Please respond to the following items
regarding the effectiveness of your work group (all
persons who report to the same supervisor that you
do) using the scale below: '

1 = rotally disagree with the statement

= moderately disagree with the statement

= neither agree nor disagree with the statement
4 = moderately agree with the statement
5 = totally agree with the statement

79. The amount of output of my work group is very
high.

80. The quality of output of my work group is very
high.

81. When high priority work arises, such as short
suspenses, crash programs, and schedule changes,
the people in my work group do an outstanding job
in handling these situations.

82. My work group always gets maximum output
from available resources (e.g., personnel and
materials).

83. My work group's performance in comparison to
similar work groups is very high.

Please Continue




1 = totally disagree with the statement

2 = moderately disagree with the statement

3 = neither agree nor disagree with the statement
= moderately agree with the statement

5 = totally agree with the statement

84. I would accept almost any type of assignment in
order to stay in this unit.

85. I find that my values and the unit's values are
very similar.

86. I am proud to tell others that I am part of this
unit. '

87. 1 feel very little loyalty to this unit.

88. This unit really inspires me to perform my job
in the very best manner possible.

89. I am extremely glad to be part of this unit
compared to other, similar units that I could be in.

The next few questions ask about your
satisfacrion with some specific job-related issues.
Indicate your degree of satisfaction or dissatisfaction
by choosing the most appropriate phrase:

1 = very satisfied

2 = moderately satisfied

3 = neither dissatisfied nor satisfied
4 = somewhat dissatisfied

5 = very dissatisfied

Level of satisfaction with:

90. The chance to help people and improve their
welfare through the performance of my job.

91. My amount of effort compared to the effort of
my co-workers.

92. The recognition and pride my family has in the
work I do.

93. The chance to acquire valuable skills in my job
that prepare me for future opportunities.

94. My job as a whole.

Thank You!




MILITARY EQUAL
EMPLOYMENT OPPORTUNITY
CLIMATE SURVEY
(MEOCS-EEOQO)

TEST VERSION 3.1

PRIVACY ACT STATEMENT

In accordance with DoD Directive 5400.11, the following information about this survey is provided:

a. Authority: 10 USC, 131.

b. Principal Purpose: The survey is being conducted to assess your organization from an
equal opportunity and motivational perspective.

c. Routine Uses: Information provided by respondents will be treated confidentially. The
laveraged data will be used for identifying strengths and wezknesses in the unit, research, and development
purposes. Averaged results will be provided to the commander requesting the survey and will be
[accumulated to a database of results from all organizations surveyed in your Service.

d. Participation: Response to this survey is voluntary. Failure to participate will lessen the
ability of your commander to identify concerns and will hamper efforts by DoD to track trends in equal
opportunity and organizational issues. Your response is needed to ensure the validity of the survey. We
Iappreciaxe your participation.

This survey was constructed by the Center for Applied Research and Evaluadon, University of Mississippi under Contact F08606-89-C-007
from Defense Equal Oppormnity Management Institute, Patrick Air Force Base, FL. 32925-6685. For further informadon, see Landis, D.,
Dansby, M., & Faley, R. (1993). The Milimry Equal Oppormunity Climate Survey: An example of surveying in organizations. In P.

Rosenfeld, J. Edwards, & M. Thomas (Eds.), Improving orzanizational survevs: New directions. methods. and applicatdons (pp210-239).
Newbury Park: Sage.




Military Equal Employment Opportunity Climate Survey (Test Version 3.1)

MILITARY EQUAL EMPLOYMENT OPPORTUNITY CLIMATE SURVEY (MEOCS)

General Instructions
(Please read before beginning the survey)

This survey is authorized by your command to measure the equal opportunity climate in your organization. We
need to gauge the porential frequency of certain kinds of actions. We have gathered the list of actions from
DoD people like yourselves. In part I of the survey (items 1 through 49), we ask that you estimate the chances
that the action occurred during your last 30 duty days in your assigned ugit or organization. If you are a
member of a Reserve or National Guard unit, "your last 30 duty days” refers to the last 30 days you spent ar
your unit (not necessarily the past consecutive 30 days).

. For Part I (items 1 through 49) you will use the following scale to make your judgments:

There is a very high chance that the action occurred.
There is a reasonably high chance that the action occurred.
There is a moderate chance that the action occurred.

There is a small chance that the action occurred.

There is almost no chance that the action occurred.

W H W
wnnnn

EXAMPLE: IF IN YOUR OPINION THERE IS A VERY HIGH CHANCE THAT "A MALE GAVE A
"WOLF WHISTLE’ TO A FEMALE," YOU WOULD ASSIGN A "1" TO THAT ACTION.

Remember: YOU NEED NOT HAVE PERSONALLY SEEN OR EXPERIENCED THE ACTIONS. We
only want ycur opinion on the chances - or probability - that the actions COULD have happened during your
last 30 duty days in your assigned unit or organization.

MORE INSTRUCTIONS ON NEXT PAGE

2
Please Continue




Military Egqual Employment Opportunity Climate Survey: (Version 3.1)
General Instructions (Continued)

FOR THE PURPOSE OF THIS SURVEY:

"Minority” includes males & females of the following racial/ethnic groups:

!

BLACK/AFRICAN-AMERICAN (NOT OF HISPANIC ORIGIN)
HISPANIC

ASIAN-AMERICAN OR PACIFIC ISLANDERS

NATIVE AMERICAN/ALASKAN NATIVE.

"Majority" includes males & females NOT IN THE GROUPS ABQVE.

"Organization” refers to the Command, Directorate, Division, Branch, Unit,
etc., to which you are assigned.

REMEMBER:

- FOR ITEMS 1 - 49: RATE THE LIKELIHOOD OF EACH ACTION OCCURING IN YOUR
ORGANIZATION. YOU NEED NOT HAVE PERSONALLY OBSERVED OR EXPERIENCED IT.

- TRY TO BE AS ACCURATE AS POSSIBLE; HOWEVER, FOR MOST ITEMS THERE IS NO
RIGHT OR WRONG ANSWER. :

-~ FOR ITEMS 108 - 132: THE INFORMATION PROVIDED "WILL NOT" BE USED TO
IDENTIFY WHO YOU ARE. IT IS USED BY A COMPUTER TO IDENTIFY GROUPS OF
PEOPLE (SUCH AS - OFFICER, ENLISTED, ETC). YOUR ACCURACY IS IMPORTANT
IN GETTING AN EONEST ASSESSMENT OF YOUR ORGANIZATION.

-~ AFTER COMPLETING THE QUESTIONNAIRE, RETURN IT AND YOUR ANSWER SHEET (IN
THE ENVELOPE PROVIDED - IF PROVIDED), TO YOUR SURVEY ADMINISTRATOR.

- USE A #2 PENCIL AND ERASE ALL STRAY MARKS OR ERRORS THROUGHLY.

IMPORTANT:

BEFORE BEGINNING THE SURVEY:

1. LEAVE THE AREA MARKED "LOCATION CODE" AND "SERVICE CODE" BLANK.

2. 1IN THE AREA MARKED "ADMIN NO." AT THE TOP OF YOUR ANSWER SHEET,

—
WRITE IN THE FOLLOWING: —-——--— > 00011

3
Please Continue




Military Equal Employment Opportunity Climate Survey (Test Version 3.1)

PART I

Use the following scale to estimate the chances that the actions listed below COULD have happened:

There is a very high chance that the action occurred.
There'is a reasonably high chance that the action occurred.
There is a moderate chance that the action occurred.

W oHWN -
I

There is a small chance that the action occurred.
There is almost no chance that the action occurred.

During your last 30 duty days at your duty
location:

1. A majority person told several jokes about
minorities.

2. The person in charge of the organization did not
appoint a qualified majority in a key position, but
instead appointed a less qualified minority.

3. Majority and minority supervisors were seen
having lunch together.

4. Majority and minority personnel were seen
baving lunch together.

. 5. A majority supervisor frequeml.y reprimand-ed a
minority worker but rarely reprimanded a majority
worker.

6. Graffiti written on the organization’s rest room
or latrine walls "put down" minorities and women.

7. A new minority person joined the organization
and quickly developed close majority friends from
within the organization.

8. A minority man was selected for a prestigious
assignment over a majority man who was equally,
if not slightly better, qualified.

9. A majority supervisor did not select a qualified
minority subordinate for promotion.

10. A minority woman was selected to receive an
award for an outstanding act even though she was
pot perceived by her peers as being as qualified as
her nearest competitor, 2 majority man. ’

11. A minority member was assigned less
desirable office space than a majority member.

4

12. The person in charge of the organization
changed the duty assignments when it was
discovered that two people of the same minority
were assigned to the-same sensitive area on the
same shift.

13. While giving a lecture, the person in charge of
the organization took more time to answer
questions from majority members than from
minorities.

14. Majority and minority members were seen
socializing together.

15. A male supervisor touched a woman peer in
friendly manner, but never touched male peers.

"16. A majority and a minority employee turned in

similar pieces of equipment with similar problems.
The minority person was given a new issue; the
majority member’s equipment was sent to
maintenance for repair.

17. Majority personnel joined minority friends at
the same table in the cafeteria or designated eating
area.

18. When a woman complained of sexual
harassment to her superior, he told her, "You're
being too sensitive.”

19. Offensive racial/ethnic names were frequently
heard.

20. Racial/ethnic jokes were frequently heard.
21. A supervisor referred to women subordinates

by their first names in public while using tites for
men subordinates.

Please Continue




Military Equal Employment Opportunity Climate Survey (Test Version 3.1)

PART I (Continued)

(U, I N VS B S I
o

There is a very high chance that the action occurred.
There is a reasonably high chance that the action occurred.
There is a moderare chance that the action occurred.

There is a small chance that the action occurred. -

There is almost no chance that the action occurred.

22. The person in charge of the organization
assigned an attractive woman to escort visiting men
around because, "We need someone nice looking to
show them around.”

23. Jokes about women were frequently heard.
24. A man made off-color remarks about women.

25. A man complained that "women don’t pull
their own weight.”

26. Cartoons or jokes posted on bulletin boards or
other areas "put down" women.

27. A supervisor frequently reprimanded -

subordinates of ofe racial.or ethaic group but
rarely reprimanded subordinates of other racial or
ethnic groups.

28. A supervisor did not select a qualified
subordinate for promotion because of the
subordinate’s race or ethnicity.

29. A member was assigned less desirable office
space because of his/her racial or ethnic
background.

30. While giving a lecture, the person in charge of
the organization took more time to answer
questions from one racial/ethnic group than from
members of another racial/ethnic group.

31. The person in charge of the organization
changed the duty assignments when it was
discovered that two people of the same racial/ethnic
group were assigned to the same sensitive areas on
the same shift.

32. A younger person was selected for a
prestigious assignment over an older person who
was equally, if not slightly better qualified.

5

33. Sexually oriented materials (magazines, letters,
picture, etc.) were commonly visible in the
workplace.

34. An older individual did not get the same career
opportunities as did a younger individual.

35. A well-qualified person was denied 2 job
because the supervisor did not like the religious
beliefs of the person.

36. A disabled worker was not given the same
opportunities as non-disabled workers.

37. Sexually oriented jokes and remarks were
commonly heard in the workplace.

38. A demeaning comment was made about a
certain religious group.

39. Men were usually called upon to speak first in
meetings.

40. A qualified woman with small children was
denied a promotion while a man with small
children was given the promotion.

41. A woman was 1ot treated as seriously as males
regarding a career decision.

42. A young supervisor did not recommend
promotion for a qualified older worker.

43, Wormen had to put up with uninvited sexually
suggestive looks or gestures.

44, A supervisor favored a worker who had the
same religious beliefs as the supervisor.

45. A career opportunity speech to a disabled
worker focused on the lack of opportunity
elsewhere; to others, it emphasized promotion.

Please Continue




Military Equal Employment Opportunity Climate Survey (Test Version 3.1)

PART 1 (Continued)

1 = There is a very high chance that the action
occurred.

2 = There is a reasonably high chance that the
action occurred.

3 = There is & moderate chance that the action

occurred.

4 = There is a small chance that the action
occurred.

5 = There is almost no chance that the action
occurred.

46. A majority worker was selected for a
prestigious assignment over a minority worker who
was equally, if not slightly better, qualified.

47. A minority worker was assigned less desirable
job conditions (location, equipment, tasks, etc.)
than a majority worker.

48. A reasonable portion of our organization’s
workforce is made up.of minority employees.

49. A supervisor did not appoint a qualified
disabled worker to a mew position, but instead
appointed a less qualified non-disabled worker.

PART I
In this part of the survey, answer the following
questions regarding how you feel about your
organization.

1 = totally agree with the statement

2 = moderately agree with the statement

3 = neither agree nor disagree with the
statement

4 = moderately disagree with the statement

5 = totally disagree with the statement

50. I find that my values and the organization’s
values are very similar.

51. I am proud to tell others that I am part of this
organization.

52. 1 feel very little loyalty to this organization.
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53. There’s not too much to be gained by sticking
with this organization until retirement (assuming I
could do so if I wanted to).

54. Often, I find it difficult to agree with the
policies of this organization on important matters
relating to its people.

55. Becoming a part of this organization was
definitely not in my best interests.

PART IO -
Please respond to the following items regarding the
effectiveness of your work group (21l persons who
report to the same supervisor that you do) using the
scale below:

1 = rotally agree with the statement
= moderately agree with the statement
3 = neither agree nor disagree with the
statement
4 = moderately disagree with the statement
5 = rotally disagree with the statement

56. The amount of output of my work group is
very high. ' '

57. The quality of output of my work group is
very high.

58. When high priority work arises, such as short
suspenses, crash programs, and schedule changes,
the people in my work group do an outstanding job
in handling these situations.

59. My work group always gets maximum output
from available resources (e.g., personnel and
materials).

60. My work group’s performance in comparison
to similar work groups is very high.

61. My work group is oriented toward satisfying
our customers’ needs (other units within my
organization and other units outside my
organization that my unit supports).

62. My work group is empowered to make
important decisions in order to improve the quality
of our work.

63. My work group strives toward continuous
improvement of the quality of our work.

Please Continue




Military Equal Employment Opportunity Climate Survey (Test Version 3.1)

1 = rotally agree with the statement

2 = moderately agree with the statement

3 = neither agree nor disagree with the
statement

4 = moderately disagree with the statement

5 = torally disagree with the statement

64. My work group works well together as a
team.

65. Members of my work group pull together to
get the job done.

66. Members of my work group reaily care about
each other.

67. Members of my work group trust each other.

68. Top leaders in my organization work well
together as team.

69. Top leaders in my organization pull together to
get the job done.

70. Top leaders in my organization really care
about each other.

71. Top leaders in my organization trust each
other.

PART IV
The questions in Part IV are used to determine how
satisfied you are with some specific job-related
issues. Indicate your degree of satisfaction or
dissatisfaction by choosing the most appropriate
phrase:

= very satisfied

= moderately satisfied

neither dissatisfied nor satisfied
somewhat dissatisfied

very dissatisfied

[ - VAR L ]
]

Level of satisfaction with:

72. The chance to help people and improve their
welfare through the performance of my job.

73. My amount of effort compared to the effort of
my co-workers.
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74. The recognition and pride my family has in the
work I do.

75. My job security.

76. The chance to acquire valuable skills in my job
that prepare me for future opportunities.

77. My job as a whole.

PARTV
In this section, use the scale below to indicate how
much you agree with the following statements - not
necessarily based upon your duty organization.

1 = rorally agree with the statement

2 = moderarely agree with the statement

3 = neither agree nor disagree with the
statement

4 = moderately disagree with the statement

S = totally disagree with the statement

. 78. 1 favor laws that permit minorities to rent or

purchase housing even when the person offering the
property for sale or rent does not wish to rent or .

sell it to minorities.

79. Generally speaking, I favor full racial -
integration.

80. Interracial marriage is a bad idea.

81. Over the past few years, the government and
news media have shown more respect to minorities
than they deserve.

82. It is easy to understand the anger of minority
people in America.

83. Discrimination against minorities is no longer
a problem in the Department of Defense.

84. The intellectual leadership of a community
should be largely in the hands of men.

85. In general, the father should have greater
authority than the mother in the bringing up of
children.

86. There are many jobs in which men should be
given preference over women in being hired or
promoted.

Please Continue




Military Equal Employment Opportunity Climate Survey (Test Version 3.1)

87. Women should assume their rightful place in
business and all the professions along with men.

88. Women should worry less about their rights

and more about becoming good wives and mothers.

PART VI
In this section, using the scale below, indicate how
much you agree or disagree with the following
statements concerning your organization.

totally agree with the statement

moderately agree with the statement

3 = neither agree nor disagree with the
statement

moderately disagree with the statement

totally disagree with the statement

N =
I

w A
Il

In my organization ...

89. ... older persons are discriminated against in
hiring or promotions.

90. ... career-enhancing opportunities (such as
training or professional development) are more
available to younger members because of their age.

91. ... desirable additional duties are given to
younger persons simply because of their age.

92. ... there are unfair age restrictions (favoring
younger persons) in special assignments.

93. ... a good effort is made to hire disabled
workers.

94. ... supervisors make allowances for different
religious beliefs and practices among personnel.

95. ... facilities and work stations are designed to
accommodate workers with disabilities.

96. ... disabled workers are evaluated fairly (i.e.,
on the basis of their performance).

97. ... supervisors discriminate against people on
the basis of religion.

98. ... disabled workers are expected to "hide"
their disabilites.

99. ... holiday policies or practices favor certain
religions.
100. ... people of different religions feel

comfortable in the work environment.

101. ... people are treated differently because of
their national origin (individual’s or ancestor’s
country of origin).

102. ... people from different nationalities work
well together. :

103. ... supervisors favor particular national
groups (e.g., not hiring or promoting individuals
from specific countries).

104. The values of this organization reflect the
values of its members.

105. This organization is loyal to its members.
106. This organization is proud of its people.

107. This organization is more concerned about
the "bottom line" than taking care of its people.

PART VIO |
In this last section, please tell us some things about
yourself. This information will be used for
statistical analysis only. No attempt will be made
to identify you.

108. I bhave personally experienced an incident of
discrimination (racial, sexual, sexual harassment,
age, disability, religion, national origin, or color)
directed at me from milirary sources (including
civilians employed by the military).

1=YES 2=NO
109. I filed a complaint on the incident.

1=YES 2=NO 6=N/A

110. I was satisfied with the disposition of the
complaint that I filed.

Please Continue
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111. I bave personally experienced an incident of
discrimination (racial, sexual, sexual harassment,
age, disability, religion, national origin, or color)
from non-military sources.

1 = YES 2 =NO

112, I filed a cémplaim on the incident.

1=YES 2=NO 6=NA
113. 1 was satisfied with the disposition of the
complaint that I filed.

1 = YES 2 =NO 6 = N/A
114. The highest level of education I have
completed is:

less than graduating from high school.
high school graduate or G.E.D.

some college.

college degree.

advanced college work or degree.

1
2
3
4
5

115. Before I joined the military (or started
working for the government), the approximate
percentage of my close personal friends who were
of my same racial/ethnic group was

25 percent or less.

more than 25 but less than 50 percent.
more than 50 but less than 75 percent.
more than 75 but less than 100 percent.
100 percent.

[V Q- VS I S
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116. Caurrently, I have at least one close personal
friend (a person with whom I would feel
comfortable discussing very personal problems)
who is of a different racial/ethnic group than
myself.

1 =YES 2 =NO
117. Most people would rate the equal
opportunity climate in this orgapization

1 = very poor

2 = poor

3 = about average
4 = good

5 = very good

9

118. I personally would rate the equal opportunity
climate in this organization

1 = very poor
2 = poor
3 = about average
4 = good
5 = very good
119. Tam
1 = female 2 = male.

120. My racial/ethnic group is

1 = American Indian or Alaskan Native.

2 = Asian or Pacific Islander.

3 = Black/African-American (not of
Hispanic origin).

4 = Hispanic.

S = White (not of Hispanic origin).

6 = Other.

121. I am a(n):

1 = officer

2 = warrant officer

3 = enlisted member

4 = Federal civilian employee (DoD

affiliated)

5 = Federal civilian employee (not DoD

" affiliated)

6 = other (e.g., private civilian,
contractor, State employee)

122. If you are a federal civilian employee, in
which category are you a member?

1=GS

2=GM

3 = WG/WL/WS

4 = SES

5 = other federal civilian
6 = not a federal civilian

123. What is your pay grade (for all enlisted,
officer, and civilian grades except SES)?

1=1-3
2=4-5
3=6-10
4 =11-13
5=14-18
6 = n/a

Please Continue
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124, If SES civilian employee, what pay grade?

= pot an SES civilian
125. My age is’

= under 20 years.
20 - 25,

126. My organization is:

ir Force.

N
Marine Corps.
Coast Guard.

1
2
3
4
5
6 = other DoD.

127. My organization is best described as:

1 = active duty military (including Coast
" Guard)

= Reserves (including Coast Guard)

National Guard

DoD Federal Civilian

Non-DoD Federal Civilian

other

AnhWN
wnun

128. Are you classified by your personnel office
as a worker with a disability?

I don’t know for certain

Of those people with whom you interact routinely
on your job:

129. Approximately what percentage are females?

1=01010%
2=111t030%
3=311050%
4 =51t070%

= 711090%

5
6 = 91 t0 100%

130. Approximately what percentage are minority
(i.e., people of color)?

0to 10%
11 t0 30%
31 t050%
51 t0 70%
71 10 90%
91 to 100%

1
2
3
4
5
6

mn

131. Approximately what percentage are physmal]y
disabled? .

01t010%

11 t0 30%
-311050%
511070%
71 10 90%
91 to 100%

- SEV,IRCNIPU N e
s nu

132. Approximately what percentage are older
than age 407

0to 10%
11 10 30%
311t050%
51t070%
71 10 90%
91 to 100%

G\MJXNND—‘

Please provide any written comments o a separate sheet of paper addressed to Defense Equat Opp

ity M. Iosti Di of R h. THEN, SEAL YOUR

ADMINISTRATOR. You may send comments regarding this questionmaire directly o
Directocaze of Research
Deferse Equal Opportunity Mamgement instinue
Pamrick Air Foree Base, FL 32925-3399

ANSWER SHEET, QUESTIONNAIRE, AND ANY WRITTEN COMMENTS IN AN ENVELOPE (f provided) AND RETURN THE ENVELOPE TO YOUR SURVEY

10

End of Questionnaire
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In accordance with’%D Directi
provided: @ ‘
a. Authority: 10 USC, 131.

@e following inforgmtion about this survey is

b. Prncipal Purpose:
an equal opportunity and l%otjyamtg}

c. Routine Uses;?'-quo;hn jon provid respon eits will be treated confidentiaily.
The averaged data will be used for ideﬁﬁfyi:g\mq(g,:hs and wi in the unit, research, and

development purpeses, _Averaged results vﬁﬂb{ provided to the der requesting the survey and
will be accumulsted to a database of results from all rgmimti@ rveyed in your Service.

R —
Participationy R is survey is Voluntary. Failure to participate will lessen
the ability of your c mnﬁnder ;c( idefitify concefns and will hamper efforts by DoD to track trends in

equsal opportunity and \orgn.ﬁigl(io 1 issues. Your response is needed to ensure the validity of the survey.
We appreciate your partidjpatio

. ~

“m{’d by the Comel for iad Roscarch end Evalation, University of Minsiseippl under Contract FOBGDS-89-C007 (rom Dcforme Equal Opportunity
M w Pﬂd? jr Force Base, 6643, For funber inforomtion, ess Derwby, M. R, & Lands, D. (1991), Memsuring Equal Opportunity Clumete in the Military
Frvitvesront, bwerwuiond Jasewd of Relaflons, 15, 3839405,
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Military Equal Opportunity Climase Survey (all Services/DoD Civilian version)

MILITARY EQUAL OPPORTUNITY CLIMATE SURVEYZECS)
General Instructions
(Please read before beginning the survey) ™~ ~

~ {
\\ .

This survey is authorized by your command to measure the equal oppo 't)? climate in your orgamizatién. We
need to gauge the porensial frequency of certain kinds of actions. We have gathc@\ e list of agtiong’from
military people like yourselves. In part I of the survey (items 1-through.50), we-ask th -you esti

chances that the action occurred during your last uty day$ in your assipped unit or_orgabt ioh. If you are
a member of a Reserve or National Guard unit, r last ?{; dak>ref to the las! 30 dy/s you spent ar

your unit (not necessarily the past consecutive ys). h
N

§ (5 /

For Part I (items 1 through 50) you 'will@ th7Qllowing\ stale tc; your judgments:

<3 -
1 = There is a very high dmnce%t the acti rk \D
2 = There is a reasonably high thance that the'geti >
3 = There is a2 moderate chdnc® that the action

4 = There is a small chance that the action occurr

5 = There is almost no chance action occu §
S \
~ ~ Q
. T

EXAMPLE: IF, IN YOUR OPINION, THERE'i\s\A i%umca cm@s THAT "A MALE GAVE A

'WOLF WHISTLE’ TO/FF'EMALI::J' YOU WOULB ASSIGN A "1- THAT ACTION.

< o

‘\\'\
\. \ o Q
Remember: YOU NEED NOT H RSONALLY SEEN OR EXPERIENCED THE ACTIONS. We
only want your. opinion on the ciqnces or probability - that the actions MIGHT have occurred during your last
30 duty days in yom?ssigned unit Qr organization.
.//i“

Ve
e — \>
< "/
L ""
\. =
o

~—~———
E

/"~ ----- - MORE INSTRUCTIONS ON NEXT PAGE

2
Tlease Continue



Military Equal Opportunity Climate Survey (all Services/DoD Civilian version)

General Instructions (Continued)

For the purposes of this survey . . .
"minority” includes males or females of the following racial/ethnic group,
" - BLACK/AFRICAN-AMERICAN (NOT OF HISPANIC ORAGI .
- HISPANIC
- ASIAN-AMERICAN OR PACIFIC ISLANDERS .
™~
\‘\

\\
RN
- NATIVE AMERICAN/ALASKAN NATIVE \\
"majority” or “white" includes males and females NOT IN THE GROUPS LISTED\AB,QVE.
- ~,
"commander,” "commanding officer,” or "CO" means/any dfficer, noncommissioned officer, chief
petty officer, or civilian supervisor in a position of comm d\orTeqd\ership, at any lev 7]?«,

.

organization.

o~ \‘\.. \ ~
\'\
n,

"organization” refers to the Command@irector é, Diyvisio ranch, br._.Unii‘ wh}eﬁ you are
assigned. &Qy m\\ /
&
L

REMEMBER:

PERSONALLY OBSERVED OR

&e@dsa SHEET PROVIDED

- TRY TO BE AS AEQURATE AS YOOC OST OF T§ ITEMS THERE ARE
NO RIGHT OR WRONG ANSWERS é\ :

\ .
- ON QUESTIONS 107 THRQUGH 124.-- THEJN RMATIO§/IDED "WILL NOT" BE

USED TO IDENTIFY WHO YOU-ARE. SED BY A CGNPUTER TO IDENTIFY
GROUPS OF PEOPLE (SYCH AS.- OF ENLISTED, YOUR ACCURACY IS
IMPORTANT TO GAINING AN HONEST ASS SMENE, GF YOUR ORGANIZATION.

RS

1010)

N / “
- FOR ITEMS 1 - 50, RATE@ LIKELINOOD CH ACTION OCCURING IN YOUR
AVE N

ORGANIZATION, EVEN
EXPERIENCED IT. V'S

O
- USE A #2 PENCIL TORNSWER'EA

- AFTER COMPEETING THE QUESWE. SEAL @ND YOUR ANSWER SHEET IN
THE ENVELQPE PRO F PROVI ) AND l@' RN THE SURVEY TO YOUR

SURVEY )&DMI§TS‘!‘R~A‘L}R.
IMPORTANT: \\ \ y
\_Y /
e __/ BEFORE BEGINNING THE SURVEY:

l.(LEAVE THE AREAS-MARKED "LOCATION CODE" AND "SERVICE CODE" BLANK.

N

2\ IN THE AREA MAQ/ZE "ADMIN NO." AT THE TOP OF YOUR ANSWER SHEET, WRITE

“.THE FOLLOWING: /99999 <. This number is assigned by DEOMI

Lo Z
/

Se———
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Military Equal Opportunity Climate Survey (all Services/DoD Civilian version)
PART 1

Use the following scale to make your judgments:

1- = There is a very high chance that the action occurred.

2 = There is & reasonably high chance that the action occurred.
3 = There is a moderate chance that the action occurred.

4 = There is a small chance that the action occurred.

5 = There is almost no chance that the action occurred.

N

During your fast 30 duty days st your duty 12.4%}“ of majority and minority personnel
location: made‘referen o an ethnic group/othef than their
"~ own u.smg 2 ingultin @%c nam

1. Organization parties, picnics, award ceremonies
and other special events were attended by bo / G}tl writtedan the ganization’s rest room
o

majority and minority personnel. put do\n{ mipOrities or women.

\~

2. The spouses of majority and minont 14. A fiew/minority person joined the organization
mixed and mingled during special even ickly developed close majority friends from

i e organization.
3. A majority person told several jm@ abo 4

minorities. & . A minority man made offcolor remarks about
’ . h ity Weman. .

4. The Commander/CO did no%pomt '} \Q\MZ ' .

majority in a key position, bv.@stead appomt A supervifor discguraged cross-racial dating

fess qualified minority. f) g-personnel wh uld otherwise be free to

date withip the orgahization.
5. Majority and minority supe were seen

N
having lunch together. 7. A minority@ was selected for a prestigious

ignment ov 'majority man who was equally,
6. A majority first-level supervi&\l%\ak\

t slighll@ ter, qualified
demeaning comments about minority rdlham

18. A ity supervisor did not select a qualified
7. Majority and migority pctsonnel were seen minorit rdinate for promotion.
having lunch together.

19. en the Commander/CO .held staff meetings,-

8. A race relations survey, was tak b wo and minorities, as well as majority men,
groups other than blacks nna whiteg'we used. were asked to contribute suggestions to solve

\ problems.
9. A majority member in your orgghization
directe9 a ricial slur at 8 member Qnocher 20. A majority member complained that there was
organization. too much interracial dating among other people in

the organization.

a{migority subon:(mate But tarely yepnmanded a 21. A supervisor always gave the less desirable
1j0 ty subordmaw additional duties to men.

'I'!w.xupewxsor had lun fth a new minority
member (to make him/her feel elcome), but did
not have lunch ywith @ a majority member who had
joined the organization a few weeks earlier.

4
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Military Equal Opportunity Climate Survey (all Services/DoD Civilian version)

PART I (Continued)

1 = There is a very high chance that the action occurred. o
2 = There is a reasonably high chance that the action occurred.
3 = There is a moderate chance that the action occurred.
4 = There is a small chance that the action occurred. )
5 = There is almost no chance that the action occurred. /
22. A minority woman was selected to receive an 34. A motivational speech
award for an outstanding act even though she was gubordinate focused ori the lack
not perceived by her peers as being as qualified as elsewhere; to 2 majority subordinate 4
her nearest competitor, a majority man. promotion.
23. A minority member was assigned less 3s. Mmme! joined minority/frichds at

desirable office space than a majority member. cafeteria or desi nate eating

24. The term “dyke” (meaning lesbian), referring
to a particular woman, was overheard in 4 tnate Xvas fromoted, a

O
conversation between unit personnel. &Q/ de the comment-"] wénder who she

25. The Commander/CO changed the duty $
assignments when it was discovered that rvisor gavé the same punishment to
persons of the same minority were assugn@ the i

same sensitive area on the same shift.

26. Minorities and majority membe ] l at

separate tables in the cafeteria or d ated eati ity for profssional education by

area during lunch hour. y first-level

9 - i ith the same ifications was given
27. Most equal opportunity staff were either i ) ’
females or minorities. S

. %xpluined of sexual
28. A Commander/CO giving a lécture t t to her ior, he told her, “You’re
time to answer questions from majori&mem 3 sensiti
than from minority members. \\~
’ ~ 40. Oﬁmsivé&ialleﬂmic names were frequently
29. Majority and minorjty- members were seen \ eard. %
socializing together. < T— ~
T‘“* 41. Th y woman in a work group was

expected {0 provide housekeeping supplies, such as

the majority supervisor used-{ermis sucly as needle and thread, aspirin, etc., in her desk.

\.\
31. Second level female supervisors had both
males and ferrales 28 subordinates.

, e

42. Racial/ethnic jokes were frequently heard.

43. A woman was asked to take notes and provide
32. A fmle’ superwsor touched a femal in refreshments at staff meetings (such duties were not
friend]y er, but u,e(er touched e part of her job assignment).

33. A majority. md a n( inority pe ;snn turned in
m

similar pieces of eq pmenl with stmilar problems.
The minofity person was given a'nev issue; the
majority member's equipment dlas ent to
maintenance for rep?:“
)
Tiease Continue



Military Equal Opportunity Climate Survey (all Services/DoD Civilian version)

PART 1 (Continued)

1 = There is 2 very high chance that the
action occurred.

2 = There is a reasonably high chance that the

" action occurred.

3 = There is a moderate chance that the
action occurred. .

4 = There is a small chance that the action
occurred.

5 = There is almost no chance that the
action occurred.

44, A supervisor gave a minority subordinate a
severe punishment for 2 minor infraction. A
majority member who committed the same off@e
was given a less severe penalty. PN

45. A better qualified man was not pickedfor a
good additional duty assignment becausadh
Commander/CO eaid it would look bett®
opportunity to have a woman take thigy

46. A supervisor referred to fe
by their first names in public,
the male subordinates. @
. &
47. The Commander/CQO assigned an attractive
woman to escort visiting male officials around
because, "We need someone ? e looking ow
them around.” . RN

48. A woman who complained of sexial N\

better before we woRen.in_the organi

harassment was not recommended for pm}e jon. < )
/\

49. A man smtedb;imm worked Qgethe,w
\-

50. At non-official soéﬂ&cﬁvities mipOrities
majority members were sécn s \i} 1zing in the
same group.

- .

. ." ’
v
s -
P

/7

l-(this part of thél;urvey. er the following
qu tions régardinig how you féel dbout your
organigation.

——

6

\si‘milar. A

PART 11 (Continued)

1 = rotally agree /i
2 = moderately/agree with the glat
3 = neither agree for disagrge
statemeat .
4 = moderately?‘isqgr;
5 = totally disagree With the Statement
NN
\‘\
™~

51. /1 woild accept almost any type signment

in o to sta this organizatiop.
52t find that %\

values are-yery similar.
o ~,

/'E.

SS&QNE loyalty to this organization.

6. is organizatio ly inspires me to perform
m¥-job inthe very ‘manner possible. -
9D

ry little change in my present
use me to leave this

7. 1t would
ciRcumstances

orggnization. Q

58. 1am emely glad to be part of this
organizatiter compared to other, similar
organ'@ ns that I could be in.

59. quming I could stay, there’s not too much to
be gained by sticking with this organization to
retirement.

60. Often, I find it difficult to agree with the
policies of this organization on important matters
relating to its people.

61. For me, this organization is the best of all
possible ways to serve my country.

62. Becoming part of this organization was
definitely not 2 good move for me.

Please Continue



Military Equal Opportuniry Climate Survey (all Services/DoD Civilian version)

PART 111 PART IV (Continued)
Level of saiisfaction with:
Please respond to the following items regarding the
effectiveness of your work group (all persons who 68. The chance to help people,

report to the same supervisor that you do) using the welfare through the perfo
scale below:

69. My amount of efforl/compared to the effgrt of

: . my co-workers. ~
1 = totally agree with the statement
2 = moderately agree with the statement 70. The recognition an xi} mil has in the /
3 = neither agree nor disagree with the work 1 do ~
statement \
4 = moderately disagree with the statement 71. My job security. o
5 = totally disagree with the statemnent

72. The ce to acquire valuable skxlls in fhy’job

that p \me “for future opportunmes
63. The amount of output of my work group is 73. My jobasa hole
very high.
@ PA Q

64. The quality of output of my work group 1554

very high. , wg are asking for ur opinions

65. When high priority work arises, such 4 se fo each of these statements, as
suspenses, cras.h programs, and schedule :

in handling these situations.

ee with the statement
nor disagree with the

i ﬁwim the statement
a\ the statement

&
66. My work group always gets ma%mm outpu
from available resources (e.g., pe el and
materials). Y

67 My work group's perfonnan
to similar work groups is very hxg

= o0
PART 1V 74. Minoriti re bettcr off before this equal
/- rtunity ess got started.
The questions in Part 1Y are used to?eteftnme how

satisfied you are with some speci 75. Mo@em punishments are given out to
issues. Indicate your degr minority a¥ compared to majority offenders for the
dissatisfaction by choosing t same types of offenses.

phrase:

76. Majority supervisors in charge of minority

satisfied /

i \ supervisors doubt the minorities® abilities.
2 Farely satisfied. SN 77. Minorities get more extra work details than
3 ther dissatisfied nor ﬁatl ed majority members.
4 £ 5 meuhat dlsétlsﬁ
5 ve ,‘_i'_ss‘“/sr‘“’ 78. 1 understand the feelings of people of other
L 7 races better since I became associated with the
ikl / military.
o

lcase Continue



Military Equal Opporiuniry Climate Survey (all Services/DoD Civilian version)

PART V (Continued) 91. Some minorities get promoted just because
they are minorities.

1 = torally agree with the statement 92. Power in the handé of Aninorities is.
2 = moderately agree with the statement dangerous thing.
3 = neither agree nor disagree with the
statement 93. Minorities 36d b
4 = moderately disagree with the statement *prejudice” ratherthan a
5 = totally disagree with the statement personal faults.

94. I would not like to have 2sypervi
79. The military is fully committed to the principle opposite sex.
of fair treatment for all its members.

95./ This organization provides a :-?& reer
s

80. AfRer duty hours, people should stick together chancafor advagcement for minorities nd women.
in groups made up of their race only (e.g., \
minorities only with minorities and majority 95 Migorities-and women gef'away with breaking
members only with majority members). Q/(;@ rules | that’ jonty ?'n.ales are pum‘.{hcd for.

\
81. Majority males act as though stereotypés ibout 97. Thdre should be more cl se friendships
minorities and women are true (for exam betweed mipnorities and majority members in this
“Blacks are lazy*®). N /. ~
82. Trying to bring sbout the integ@n of 98 I this organization, I have personally felt
women and minorities is more trogb\ than i . \tad against because of my race.

worth.
£

83. If the race problem can @olved anywh
can be solved in the tmln.arf)

84. Magjority males have a betteechance than
minorities or women to get th/e/best tra:

opportunities. \

85. Majority members assume that milnoriti

n't take hdvantnge of the'
ﬂunit'@that are available to them.

nﬁnoﬁé‘ct as if they are superior to .

$ PART VI

this last s@on, please tell us some things about -

commit every crime that occurs, such as thefis in yourself. ‘This information will be used for
living quarters. e statisti alysis only. No attemnpt will be made
to ideptify you.

86. Majority malé\do @1 sh@ T or

minorities or women ‘with higher . lOl.Q have personally experienced an incident of
\. xe discrimination (racial, sexual, or sexual harassment)

87. Minorities and majority 'would be directed at me from military sources (including

better off if they lived and Worked ly with people civilians employed by the military).

of their owt ' Txves,

/ —_— 1 = YES 2 =NO
88 /1 diffike the ides of having A
fferent from rﬁne
102. 1 filed a complaint on the incident.
8 ajority - ﬁula are not lling to accept

cn msm f/m m.inonhes or 1 = YES
e 2 =NO
90. Majonty members ge: awn with breaking 6 = N/A

rules that result in pumshmenf for minorities.

S———

8
Please Continue



Military Equal Opportuniry Climate Survey (all Services/DoD Civilian version)

110. Most people would rate the equs!
103. T was satisfied with the disposition of the opportunity climate in this organizition
complaint that I filed.
= very poor
1 = YES 2.= NO 6 = N/A poor
) about avers
104. 1 have personally experienced an incident of good
discrimination (racisl, sexual, or sexual harassment) very good

bouo

Wb W N

from non-military sources.

111. I personally would rate thesqual o ity
1 = YES 2 = NO climate in this organization ' \
105

. 1 filed a complaint on the incident. 1 = Aety poor i

2= r S

1 = YES 3 = abobtavera

2 = NO 4=good \_

6 = N/A 5 /'S = vetygood N\

106. 1 was satisfied with the disposition of the & ll{ I am .

complaint that T filed. D )
1 = femal 2 = male.

1 = YES 2 = NO

D= Ameri an Indian or Alaskan Native.
ian or Pacific Islander.

1 = less than graduating from] . A i erican (not of Hispanic
2 = high school graduate or&7E.D. igin). @

3 = some college. : ' ic

4 = college degree. itg’ (not of gmic origin).

5 = advanced college work ordeg N

4

108. Before I joined the military (Sv start
working for the government), the approXimate ~~

percentage of my close personal friends who were 1 = officer
of my same racial/ethnic group was \ 2 = warrant §ffjcer
T e = enlisted@’!ember
1 = 25 percent or {ess. ___ T = Fedeg&lcivilian employee (DoD affiliated)
2 = more than 25 bdg less tham rcent. 5= Fmg civilian employee (not DoD
3 = more than 50 but'less than 75 percept: affiliated)
4 = more than 75 but les thig 1 pertent. 6 = other (e.g., private civilian, State employee)
S = 100 percent. h

e 115. 1If enlisted, what pay grade?
109. Currefitly, l?e at least ond clo

friend (a person Wwith/whom I would 1 = E1-E3
comforfable’ discussing very personal praplemys) 2 =E4-E5
who if of /a different re€ial/ethaic grogp 3 =E6
myseif. - ’ e 4 = E7
S 5 =E8-E9
1 =YES 2°=NO 6 = Not enlisted

—

roee K

/ —

t e T

9
Flease Continue



Military Equal Opportuniry Climate Survey (all Services/DoD Civilian version)

116.

117.

118.

119.

120.

1

{. '{f GS or GM éf'v’iliane'
d{ S

~

6=

If warrant officer, what pay grade?

wi
w2
w3
=.W4
w5
not a warrant officer

[ Y TR R S

If commissioned officer, what pay grade?

44‘0;

01-02

03

04

05

06 or above

not a military officer

AN L W e

o uns

My age is

under 20 years.
20 - 25.

26 - 30.

31 - 40.

‘41 - 50.

51 or over.

AN DWN -
mwnnn

My Branch of Senncc @

123. If SES civilian emp!oyee. what p

RN SES 1-2
="SES 34

grade?

SES$-6

cnvnh t/7
are 8 hember f the¢ National Guard

4 \net\
how would you }!asslfy your duty?

":?"“

eekends and annual training only
ndividual Mobilization Augmentee
Technician
= Active Guard/Reserve
Other Guard or Reserve employee
= [ 2am not a Guard or Reserve member

%)
Air quce.
Army.
Navy.
Marine Corps.
Coast Guard.

Federal Civil Service. ™« \ —

My orgamzstl/on is best descnbed as:

[

A oW N

1 = Active duty iiihm'y (mclud

2 = Reserves (u}alud‘hg Cogst Gyfard)
3 = National Guard

4 = DoD Federal C\llmn

5 = Non-DoD Federal ivil

_Other/

~
WRITTEN YOUR
E 3) ON YOUR
RESPONSE S ? IF NOT, PLEASE DO
O NOW. P provide any written comments
Ea separa eet of paper addressed to Defense
ual Op ity Management Institute,
Directordbe, of Research. THEN, SEAL YOUR
ANS\%}?}?EE’!‘, QUESTIONNAIRE, AND
ANY EN COMMENTS IN AN
EN OPE AND RETURN THE ENVELOPE
OUR SURVEY ADMINISTRATOR. You
may send comments regarding this questionnaire
directly to:

AITXSHAVE Y
ADMUY. NO. (

Directorate of Research
Defense Equal Opportunity Management Institute
Patrick Air Force Base, FL. 32925-3399

loy

hat pay
? 7

. g //

GS 147 )
GS $-7 -
GS 8-1

GS/GM 11-13
GS/GM-14-15

not & GS or GM civilian

N

7

1
2
3
4
5
6

nwn

10
End of Questionnaire




WHAT THE MEOCS MEASURES

On the MEOCS there are 100 items dealing with EO and organizational effectiveness
(OE) issues. Through a statistical technique known as factor analysis, items that measure the
same perceptual domain are combined into scales. In all, the MEOCS measures nine EO and
three OE factors. These are all measured on a five-point scale. The scale anchors (the words
associated with each number on the scale) vary; however for all scales, the higher the score the
more favorable the climate.

The following is a brief description of the 12 factor scales:
Factors 1-5 focus on perceptions of EO behaviors within the respondent's unit.

1. Sexual Harassment and (Sex) Discrimination. Perceptions of how extensively sexual
harassment and discrimination against women are thought to occur within the respondent’s unit.
The factor is rated on the following scale, representing the respondent's estimation that sexually
harassing or discriminating actions have taken place in the unit within the last 30 days:

1) There is a very high chance that the action occurred.

2) There is a reasonably high chance that the action occurred.
3) There is a moderaie chance that the action occurred.

4) There is a small chance that the action occurred.

5) There is almost no chance that the action occurred.

2. Differential Command Behavior toward Minorities. Perceptions of differential
treatment of minority. members within the unit (for example, if they are not as likely to be offered
opportunities for Service-related schools). The same scale is used as for factor 1.

3. Positive Equal Opportunity Behaviors. Estimates of how well majority members and
minority members get along in the unit and how well integrated women and minorities are in the
unit's functioning. The scale addresses how frequenlly positive actions occur and is the same as
for factor 1, except the numbers are reversed (i.e., I is almost no chance and 5 is a very hxah
chance). Therefore, as with the other factor scores, higher is better.

4. Racist/Sexist Belaviors. This factor taps perceptions of traditional overt racist or

sexist behaviors, such as name calling and telling sexist or racist jokes. The same scale is used as
for factor 1.

5. "Reverse” Discrimination (I). Measures the extent to which so-called "reverse"”
discrimination occurs within the unit. The concept of "reverse" discrimination has no legal basis;
however, it is a perceptual concern in the minds of many survey respondents, and, as noted
sociologist W. I. Thomas has observed, that which is perceived as real is real in its consequences.
In the minds of many, "reverse" discrimination is preferential treatment of women or minorities at
the expense of white males. This factor focuses on how frequently "reverse" discrimination is
thought to occur within the unit. (Factor 10, to be discussed later, measures perceptions of
"reverse" discrimination in a broader context.) The same scale is used as for factor 1.




Factors 6-8 measure perceptions of organizational effectiveness (OE). They are not on the
same scale as factors 1-5.

6. Commitment. Measures commitment to the organization. A higher score means the
respondent identifies with the organization to which he or she is assigned and would like to
remain in that organization. Statements reflecting commitment are rated on the following scale:

1) Torally agree with the statement.

2) Moderarely agree with the statement.

3) Neither agree nor disagree with the statement.
4) Moderarely disagree with the statement.

5) Torally disagree with the statement.

A sample statement is, "I feel very little loyalty to this organization." A rating of 5 would
therefore mean a high degree of loyalty to the organization. (Again, some of the statements are
positively worded and some are negatively worded, but for the factor score all responses are re-
computed so that a higher score is belter.)

7. Perceived Work Group Effectiveness. This factor reflects the degree to which the
respondent's unit is perceived to be productive and effective in accomplishing its mission. It is
measured in the same way as factor 6. ‘

8. Job Satisfaction. Indicates the degree of satisfaction the respondent has with his or
her current job. It is measured on the following scale:

1) Very dissatisfied.

2) Somewhat dissatisfied.

3) Neither dissatisfied or satistied.
4) Moderately satisfied.

5) Very satisfied

Factors 9-11 measure more general attitudes toward EO issues. They reflect perceptions about
the Service and society as a whole, and not just within the respondent's specific unit of
assignment.

9. Discrimination Against Minorities and Women. In general, how much are minorities
and women discriminated against? A number of statements reflecting varied views are rated on
the following scale.

1) Totally agree with the statement.

2) Moderately agree with the statement.

3) Neirher agree nor disagree with the statement.
4) Moderately disagree with the statement.

5) Torally disagree with the statement.

~




A sample statement is, "Minorities get more extra work details than majority members."

10. ."Reverse” Discrimination (II). Similar to the concept measured in factor 5, but
relating more generally to the Service and the general environment and not just the particular unit
of assignment. The same scale is used as for factor 9.

11. Attitudes Toward Racial Separatism. This factor measures how much respondents
believe the races should remain separate. It uses the same scale as factor 9.

Factor 12 is an overall, global assessment of EO climate in the unit.

12. Overall EQ Climate. This is a global measure of how the respondent views EO
within the unit of assignment. It reflects the respondent's rating of the EO climate on the
following scale:

1) Very poor.

2) Poor.

3) About average.
4) Good.

5) Very Good.

Again, note the difference between this scale and other EO scale ratings in the survey. Itis nota
summary or average of other factors; rather, it gives a separate assessment and should not be
compared directly to the other scales of EO.

(93}
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ABSTRACT TRANSLATIONS

La combinaison du déclin de la menace sovidtique ¢t la complexité
technologique croissante vont finalement produire une force .militaire
américaine standard et de taille réduite au début du 21eme sitcle. Plu-
sicurs scénarios sont présentés sur Ja maniére dont ces changements vont
influencer les problémes d'opportunités égales dans les forces armées,

Les articles ci-dessous traitent de ce probléme sp2cifique et examinent
les diverses facettes et les dimensions d’opportunités égales dan les forces
armdes A I'aube des années 90. (author-supplied abstract)

La combinacién en la disminucién de amenazas Sovieticas y en el
aumento complejo de la Tecnologia van eventualmente a producir un
decenso en fa coordinacién y el equilibrio de la milicia Americana al
enfrentar ¢l siglo veinte-uno. Diferentes cscenarios son presentados acer-
ca de como estos cambios van a influcnciar ¢l tema de la igualdad dentro
de la milicia. Los siguientes drticulos de este tema examinan las varias
pacetas y dimensiones de igualdad dentro de la milicia al entrar en los
90’s. (author-supplied abstract)

Los puntos de vista expresados aqui son aguellos del autor y no nccesa-
riamente reflejan los punios de vistas o politica del departamento de

defensa de los Estados Unidos.
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MEASURING EQUAL OPPORTUNITY CLIMATE
IN THE MILITARY ENVIRONMENT

MICKEY R. DANSBY

Defense Equal Opportunity Management Institute

DAN LANDIS
University of Mississippi

ABSTRACT. Construction and initial validation of an instrument to assess equal
opportunity climate in the military are described. The research was conducted in
three phases: survey design and preliminary validation at the Defense Equal
Opportunity Management Institute (DEOMI), Patrick Air Force Base, FL; field
testing and further validation at operational military units from all Military
Services; and subsequent revision and implementation as part of a continuing
organizational analysis service for military commanders, Results are interpreted
as supporiing use of the instrument, the Military Equal Opportunity Climate
Survey (MEOCS), for the intended purpose.

Considerable research has been conducted on the climate of organiza-
tions (Forehand & Gilmer, 1964; Litwin & Stringer, 1968; Tagiuri, 1968)
and on aspects of equal opportunity (EO; Fahey & Pati, 1975; Faley,
1982). However, little research has attempted to combine the concepts
and determine what constitutes equal opportunity climate (EOC). Some
have pointed to the impact of civil liberties climate on organizational
outcomes (Scheinfeld & Zalkind, 1987) and the effect of organizational
climate on EO and affirmative action (Sargent, 1978), but the personal
and organizational influences of EO climate remain largely unexplored.
Furthermore, little is known about the relationship between EOC and
other organizational variables, such as satisfaction, commitment, and
effectiveness.

The impact of EO climate may be extensive in organizations. At the
very least, an “atmosphere of discrimination” serves as a basis for legal
action (under Title VII of the Civil Rights Act of 1964) by individuals
against the organization (Baxter, 1985; Laurent, 1987). Bowers (1975)
found a negative relationship between organizational climate and felt
discrimination; however, work by Parker (1974) and Pecorella (1975) sug-

Reprint requests should be sent to Dr. Dan Landis, Department of Psychology, University
of Mississippi, University, MS 38677,
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390 . M. R. Dansby and D. Landis

gests that the relationship may be keyed to interpersonal interactions
within particular work groups. Gricsemer (1980) found significant corre-
lations between racial climate and unit effectiveness.

Other rescarchers have demonstrated consistent differences between
racial, gender, and officer/enlisted groups in perceptions of EQ and or--
ganizational climate. Brown, Nordlie, and Thomas (1977) found signifi-
cant differences between whites and blacks in how they viewed the “race
problem” in the Army. Spicher (1980) demonstrated that Air Force'men
perceived a significantly more favorable organizational climate than mili-
tary women; similarly, officers perceived the climate more favorably than
enlisted members. A survey conducted by the Army also showed differ-
ences between minorities and whites and between enlisted members and
officers on items dealing with EO (Soldiers Report IV, 1986).

DEPARTMENT OF DEFENSE
EQUAL OPPORTUNITY INSTITUTE

Concern with equal opportunity (EO) and treatment for minorities and
women in the military provided the impetus for creation of the Defense
Equal Opportunity Management Institute (DEOMI), formerly the Defense
Race Relations Institute (DRRI). DRRI was created by the Department of
Defense in 1971, with a mandate to develop and implement a training
program in racc relations designed to prevent racial unrest, tension, or
conflict from impairing combat readiness and efficiency (Day, 1983; Love-
joy, 1978). The current name (adopted in 1979) reflects a change of focus to
include equal opportunity for women in the military and to emphasize a
shift toward a management-oriented approach to equal opportunity. With
the change came an emphasis on examining institutional discrimination, as
opposed to personal racism or sexism, and organizational management
approaches. DEOMMI's 16-weck resident curriculum consists of a common
core plus special Service-specific programs,

MILITARY EQUAL OPPORTUNITY SURVEYS

Although previous research on climate in military organjzations has
not focusced on the construct of EOC, several rescarchers have attempted
to assess both organizational climate and race relations climate in the
military. Bowers (1975) measured organizational climate variables in the
Navy by using the Survey of Organizations (So0O). In general he found
that “on all measures of organizational climate . . . Navy respondents
were lower than nearly three fourths of civilian respondents.” The find-
ings revealed more felt discrimination among minerities and particularly
blacks, and at the same time showed a negative relationship between felt
discrimination and climate (i.e., the better the climate, the less the felt

“discrimination). In another Navy study, Parker (1974) found almost no
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dirference between races in perceptions of organizational climate. Results
indicated that racial composition of the work group was a critical moder-
ator variable of the rclationship between experienced practices and felt
discrimination. Research by Pecorella (1975) indicated that organization-
al climate measures presented patterns of (if anything) perceived “reverse”
discrimination (although objective data, such as advancement and train-
ing opportunities did not). Pecorella also noted that {elt personal discrim-
ination seems to be closely ticd to one's immediate work environment
(particularly to advancement opportunitics and friendly relations with
one’s peers). This research suggests that much of the perception that one
is discriminated against stems from job characteristics (e.g., promotions)
and relations with one’s co-workers.

In surveys by the Army Research Institute (Brown, Nordlie, & Thom-
as, 1977) there was a notable difference in how the “race problem” was
seen by whites and blacks in the Army. Whites in the Army tended to
accept the proposition that the Army is free from racial discrimination.
Blacks saw the Army as discriminatory. This difference also correlated
with grade. Officers and higher enlisted saw the problems as less serious
than did the lower enlisted grades. The 1972 results were virtually repli-
cated in 1974, in spite of the existence of an all-volunteer Army and an
increase jn black enlisted individuals. In 1978 Hiett and Nordlie, in their
study on unit race relations program in the Army, concluded that despite
the relative absence of overt interracial violence, race-related tensions
persisted.

Most research on climate and race relations in the military has focuscd
on differences between blacks and whites. That focus has now been ex-
panded to included other racial/ethnic minorities and sexual discrimina-
tion and harassment. In one of the few research efforts in the military
regarding sexual harassment, a survey of 104 Navy women (Reily, 1980),
almost all had experienced sexual harassment in their carcers; lower grade
enlisted women were harassed the most. The data indicated that sexual
harassment negatively affected the attitude of the female service member,
as well as her desire and intent to remain.

[t is apparent that the military could benefit from a reliable and valid
measurc of EOC. This instrument could be used, along with other data
such as objective management indices, to effectively assess EOC.

OBJECTIVES OF PRESENT RESEARCH

The objectives of the present research were to provide a definition of

_EOC, to develop and begin to validate an instrument to measure EOC

that can be used by all Services, and to hypothesize a model that relates
EQC to other organizational variables.

The research was conducted in three phases. In the preliminary phase,

a definition and model of EOC were proposed, and a survey was designed
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1o measure the construct. In addition to perceptual measures of equal
opportunity behaviors, the survey included measures of organizational
effectivencss and a number of items from a race relations survey devel-
oped by the Army Research Institute for the Behavioral and Social Sci-
ences in the mid-1970s (Hiett et al., 1978). In the next phase, a revised
version of the survey was field tested (Landis, 1990) at selected sites from
all Military Services. Finally, based on results from the field study, the
survey was further revised and offered to field commanders as a manage-
ment information tool.

PHASE |

In phase 1, the initial survey was devcloped based on a critical-incident
approach and the definition and model described below.

Method

Definition
For purposes of this research, equal opportunity climate is defined as:

.. . The expectation by individuals that opportunities, responsibilitics, and re-
wards will be accorded on the basis of a person's abilities, efforts, and contribu-
tions, and not on race, color, sex, religion, or national origin. It is to be empha-
sized that this definition involves the individual's perceptions and may or may not
be based on the actual witnessing of behavior. (Landis, Fisher, & Dansby, 1988, p.
488)

Model of Equal Opportunity Climate

The Landis-Fisher Model (Figure 1) developed in this phase is an
cxpansion of the definition given above. EQ Climate is seen as the result
of scveral cognitive operations, which, in turn, have antecedents both in
the person's past history and in events in the outside world. At the same
time, EO Climatc has impact on a number of cognitive and motivational
processes that are part of what may be called “readiness.”

Briefly, the individual comes to the situation with a set of expectations
that are the result of past experiences and information about the locale.
These expectations involve types of behaviors that will likely occur, and -
they resulft in a set of perceptual screens that act on the actual behaviors.
Perceptions of equal opportunity behaviors are related to the level of
effort the individual expends in order to obtain some kind of reward.
Actual behaviors, both by others and by the individual, meanwhile
engender some kind of response (or lack of response) from the com-
mand. This response is perceived by the individual (filtered by his or her
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cxpectations), and the expectations confirmed or disconfirmed (e.g., that
a particular EO behavior is common or rare in a given locale). Finally, the
locale is categorized as, at the very least, a good or poor EO site. The
catcgorization acts to change the expectations and the process begins
again. )
Thus, EO Climate is essentially an internal process that is relatcd to
perceptions and interpretations of environmental events. As such, the
modecl suggests that command’s responses must be timely and vigorous in
order to change riegative or reinforce positive expectations by personnel.

Sample

The respondents in the first study were the members of DEOMI class 87-2
{51 men, 11 women,; 6 officers, 57 enlisted personnel; 42 Army, 5 Air Force,
14 Navy, 2 undefined; the total is less than the number used for analysis due
to failure of 11 respondents to provide identifying information).

Questionnaire Design

Elicitation of Behaviors. The academic/training staff of DEOMI (n =
20) werc asked to list “Five specific behaviors that would be indicative of
‘poor equal opportunity climate.'” Examples of specific behaviors were
provided. The emphasis was on a definable unit of behavior, not a series
of events spread out over time. Examples of behaviors the staff proposed
included the following: “One of the noncommissioned officers consis-
tently tells jokes about blacks and other minorities” and “a male officer
frcquently touches a female officer but never touches another male offi-
cer.” Over 100 behaviors were provided and examined for spccxfxcnty and

redundancy. The analysis reduced the list to 78.

Importance Ranking. A scparate group of Guard and Reserve person-
nel (n = 50), taking a DEOMI short course, was asked to assign a-rating
from 1-10 to each behavior. The lower end of the scale represented No
importance, while the high cnd was anchored at Of critical importance.
Afler examining the items and the ratings, the number of items was
further reduced to 71.

Design of Response Dimensions. Responses were based on a $-point
scale. For the equal opportunity behaviors part of MEQCS, the responses

were cast as follows:

= There is almost no chance that the behavior occurred.
There is a small chance that the behavior occurred.
There is a moderate chance that the behavior occurred.

1
2
3
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4 = Thereisa reasonably high chance that the behavior occurred,
§ = There is a very high chance that the behavior occurred,

Selection of Items for Measuring Work-Group Effectiveness and
Organizational Commitment. liems for these two sections were taken
from two sources. For Work-Group Effectiveness, 15 (later reduced to 12)
items from the United States Air Force Organizational Assessment Pack-
age (Short, 1985) were selected. These items had high loadings on factors
Jabeled Work-Group Effectiveness and General Organizational Climate.
For Organizational Commitment, 15 (later reduced to 12) items from the
questionnaire designed by Mowday, Steers, and Porter (1979) were select-
ed and rewritten to conform to a military situation.

Development of Situational Scenarios. In order to test the instrument
for discriminant validity, two hypothetical locales were devised. Informa-
tion was provided on each locale along six dimensions taken from the
management indices used by the United States Air Force to assess the
level of human relations climate (Department of the Air Force, Air Force
Pamphlet AFP 30-13, issued January 21, 1985). The locales were de-
scribed on each dimension as having “an above-average rate” or “a signifi-
cant change from the previous year” for the poor EO Climate locale. For
the good locale, the descriptors were “a below-average rate” or “a signifi-
cant reduction from the previous year” on each dimension. The six di-
mensions used were as follows:

a. There is (filled in) percentage of Articles 15 for minorities and for
whites.

b. There is (filled in) percentage of involuntary separations for minor-
ities and for whites.

¢. There is (filled in) percentage of courts-martial for minorities and

for whiltes.
d. Sexual discrimination complaints filed and confirmed are (filled in).
¢. Sexual harassment complaints filed and confirmed are (filled in).
f. There has been (filled in) hate group (like Ku Klux Klan) activities in

this locale.

(An Article 15 is nonjudicial punishment administered by a commander
for relatively minor infractions; involuntary separations are administra-
tive actions in which individuals are separated from the service for the
convenience of the service.)

Experimental Design

Variations of the questionnaires were administered twice to the mem-
bers of DEOMI class 87-2. The purpose of each administration js indicat-
ed below. :
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Administration 1. Lists of the 71 EOC behaviors were given to 74 mem-
bers ol the class. The students were to judge the “chances that the behav-
iar occurred in Lthe non-DEOMI portion of Patrick Air Force Dase during
the past 30 days.” This administration was used to explore the factorial
structure of cach part of the instrument and to assess the reliability of
cach lactor and the total survey.

Administration 2. This was 7 days after the first survey. Again, the
target of Patrick Air Force Base was used; however, the order of the
behaviors was randomiy mixed from the lirst administration. In addition,
half of each group was asked to rate the good locale and halfl the poor
locale on each of the 71 behaviors. A manipulation check was added by
asking at the end of group of the 71 behaviors how “most people at this
locale would rate the equal opportunity climate.” The response was made
on a |-5 scale [rom very poor lo very good. The second administration
was used lo assess test-retest reliabilily and to probe the dlscriminant
validity of the survey. ‘

Results and Discussion

Separate Principal Component Factor Analyses of the 71 equal oppor-
tunity behaviors were performed for each administration of the “Patrick”
and the “good” and “poor” versions. The analyses used unity in the
diagonals and Varimax rotation (oblique rotation failed to converge in 25
iterations).

Reliability Analysis

This analysis used the two administrations of the “Patrick” question-
naire. Cronbach alphas were computed for the total and for factors of
cach administration. In additlon, scores were computed for the lolal and
for factors from each administration. These were correlated over all sub-
jects for an estimate of the test-retest reliability.

Manipulation Check

An Analysis of Variance was used with form number (1 or 2, corre-
sponding to the type of scenario provided) as the grouping variable and
global EOC as the dependent variable.

Effect of Situation on EOC Factors

From the data obtained on the second administration, factor scores
ere computed for each subject within each scenario condition. This g‘
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alx scofes for each respondent. A Multivariate Analysis of Variance wa
petformed using the six factors as the dependent variables and scenaric
{yood vr pobr) to group the subjects.

‘8tructure of Equal Opportunity Behaviors

Six factors were retained from the Principal Components Analysis
Yhese factors together accounted for 65% of the total variance wit’
¢igenvalues of 33.68 (47.4%), 3.67(5.2%), 2.77 (3.9%), 2.16 (3.0%), 2.0
(2.8%), and 1.83 (2.6 %), respectively. These six were selected using a scre
line approach. The names assigned to the dimensions were:

. Factor {: Overall Concern with Equal Opportunity Issues. {tems de:
ith both race and sex discrimination, as well as with administratiy
feactlons to sexual harassment. The locus is on-base behavior.

- Factot 2! Differential Behavior by Commanders. Items here deal wit
" tommiandets’ treating minorities differently.

Factor 3: Stereotypes. These items deal with minorities and wome
belng treated in stereotypic fashion (e.g.. females being mistaken f¢
Sectetaries).

" Factor 4: Sexual Role Definition. These items imply that the military
4 man's job.

Factor 5: Overt Sexual Harassment. ltems deal with superiors usin
their positions to demand sexual favors from subordinates.

Factor 6: Covert Sexual Harassment. These items suggest that a won
an’s role is 1o be decorative and subordinate to 2 man.

Reliability of Survey

In the first administration, the survey exhibited a high degree of inte
nal consistency. The Cronbach alpha over all items was .98, and for tv
random halves, .96 and .97, respectively, The six scales were also high
reliable (average alpha o(.90). The correlation between the two halves w
.38. On the second administration, the reliabilities of the six scales we
satisfactory (average alpha of .89). When the target was changed to
constructed locales, the reliabilities remained quite good (average alpl
of .87).

Manipulation Check

The good and bad scenarios produced the desired effects. The giol
Judgment means for the two scenarios were significantly differc
(F(1, 59) = 63.07, p < .00001) and in the expected directions {Me
(good) = 3.46, Mean (bad) = 2.62|.
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Effect of External Conditions on Equal Opportunity Climate

The MANOVA used type of "locale” as the independent variable and
the six scales as critcria. The Multivariate F was significant (Mult
F)(12, 104) = 3.46, p < .0001) as were the univariate tests for five of the
six scales. Qvert Sexual Harassment (Scale 5) was nonsignificant. The
means were all in the expected directions.

These initial results, though based on small numbers of respondents,
were encouraging for further development of MEOCS. It appeared to be
sensitive to changes in the external world, and the preliminary reliabilities

were quite acceptable. i

PHASE 2

In the second phase, the MEOCS was revised and subjected to a field
test at selected sites from all Military Services. The revised survey includ-
ed new items designed to measure positive EOCs and a measure of job
satisfaction drawn from the Organizational Asscssment Package (Short,
1985). It was predicted that previously reporied differences in perceptions
of men and women, minorities and whites, and officers and enlisted
members should obtain in a valid measurement of EQ climate. If such
differences were found, they would support the validity of the MEOCS.
Thus, the purpose of Phase 2 was to further develop the factor structure
of MEOCS and to validate the instrument based on these predictions.

Method

Five military sites were initially selected for the validation study, based
on the foilowing criteria: all Military Services (including the Coast
Guard) must be represented; each site must have representative numbers
of female and minority members; the total group must reflect a varicty of
missions and geographic locations; one site must be overseas. An addi- |
tional site was added [rom the Air Force because of its convenience, wide
representation of military women, and suitability for testing administra-
tion procedures. The sites were selected not to be representative of the
Services, but to provide locations where a wide demographic range of
military personnel could be assessed directly in on-site survey administra-
tions and intervicws. ’

Military members at each site were selected according to a purposive
stratified sample reflecting racial/ethnic, gender, and officer or enlisted
categorics. Among the 1,650 respondents, Service representation ranged
from 97 (Coast Guard) to 607 (Air Force). All major combinations (i.e.,
black/white, male/female, and officer/enlisted) were represented by at
least 200 respondents, with the exceptions of white female officers (109),
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black female officers (37), and black male officers (80). The lower inci-
dence of these groups was due to their sparse representation in the Ser-
vices {white women comprise £1.5% of military officers; black women,
1.5%: and black men, 5.1% (Source: Defense Manpower Data Center,
Junc 1989)].

A team of rescarchers reflecting racial/ethnic and gender diversity ad-
ministered the 157-item survey on site in a group sctting. Respondents
rated 88 MEOCS items on a scale of 1 (o 5, according to their estimation
of the likelihood that listed behaviors (critical incidents) may have oc-
curred at their duty location during the last 30 days. The survey package
also included 12 items measuring commitment to the Service, 5 job satis-
faction items, 6 items assessing perccived work-group effectiveness
(sources for these items are described in Landis, Fisher, & Dansby, 1988),
27 items adapted from the Racial Attitudes and Perceptions Survey
(RAPS; Hiett et al., 1978), several demographic items, and global items
asking whether the respondents perceived that they had been victims of
discrimination. After each administration a random sample of the group
was asked to remain and tespond to a structured interview concerning the
rcadability of the survey and its perceived validity for the stated purpose.
Questionnaires and computer-scorable answer sheets were collected by
the researchers after ecach administration.

Results and Discussion

The MEOCS portion of the questionnaire was factor-analyzed using
principal component analysis with varimax rotation. Five primary factors
were identified, accounting for a total of 83.2% of the variance. The
factors are listed in Table 1, along with their psychometric properties.

Table 2 presents a summary of significant factor score differences be-
tween various racial/cthnic, gender, and personnel category groups.

Commitment to the Service scores were higher for whites than for
blacks (F[1, 1623) = 10.78, p < .01); higher for males than for females
(1, 1623) = 5.01, p < .05); and higher for officers than for enlisted
members (F{1, 1623) = 20.92, p < .0001). Officers scored higher than
enlisted members on job satisfaction (F[1, 1623] = 15.85, p < .0001).
Whites rated their work groups higher in effectiveness than did blacks
(F[1, 1623) = 10.56, p < .01); officers rated work group effectiveness
higher than enlisted members did (F[1, 1623] = 22.88, p < .0001).

On the RAPS portion, blacks perceived more discrimination against
minorities than did whites (F(1, 1623} = 369.99, p < .0001); women
perceived more than men (F[1, 1623} = 56.26, p < .0001); and black
officers perceived more than black enlisted, while the reverse was true for
whites (£7(1, 1623] = 12.80, p < .05). On the RAPS “Reverse” Discrimi-
nation factor, males perceived greater occurrence than did females
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TABLE 1
Initlal MEOCS Factor Structure

Factor No. of oms Eigenvalue Alpha
1. Sexual Harassmaent 21 20.93 193
2. Oifferential Command 11 4.85 .90

Bohaviors .
3. Positive EO Behaviors 8 1.85 a7
4. Overt RacistSexist 6 1.54 .68

Behaviors :
5. "Reverse’’ Discrimination 4 1.03 .50

(F1, 1623] = 10.90, p < .001); whitcs perccived more than blacks

(F(1, 1623) = 45.85,

p < .001); and black officers perceived more

than black enlisted personnel, while the reverse was true for whites
(F[1, 1623) = 8.99, p < .01). On a third RAPS factor, males agreed

TABLE 2
Slgniflcant MEOCS Factor Score Differences

Factor

Signillcant Differences

1

Women perceived occurrence ol more sexual harassment
behaviors than did men (F[1, 1623} = 39.62,p <

.0001); blacks perceived greater occurrence than whites (F1,
1623) = 28.39, p < .0001); black alficers perceived greater
occurrence than black enlisted, bul white enlisted perceived
greater accurrence than white officers (F1, 1623] = 8.19,

p < .01).

Women perceived greater occurrence of differential com-
mand EQ behaviors than did men (F[1, 1623) = 21.54,

p < .0001); blacks perceived greater occurrence than whites
(F11, 1623) = 241.78, p < .0001); black officers perceived
greater occurrence than black enfisted, but white enlisted
perceived greater occurrenco than whilo officers (F{1,

1623) = 539,p < .05).

Whites perceived greater occurrence of positive EQ behav-
lors than did blacks (F11, 1623} = 72.37, p < .0001); offi-
cers perceived greater occurrence than enlisted (F[1, 1623]
= 21,11, p < .0001).

Blacks perceived greater occurrence of racist/sexist behav-
iors than did whites (A1, 1623) = 13.81, p < .001); white
enlisted personnel perceived greater occurrence than offi-
cors (F{t, 1623] = 5.17,p < .05).

Males perceived greater occurrence of "'reverse' discrimina-
tion behaviors than did lemales (F1, 1623] = 6.45,p < .01).
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more than females that the races should be kept separate (#[1, 1623] =
10.99, p < .001), and blacks agreed more than whites that the races
should be separated (F{1, 1623] = 10.20, p < .01).

The results from Phase 2 were interpreted to support the use of
MEOCS as a measure of EOC. The psychometric properties were gener-
ally considered acceptable; however, additional items were generated after
Phase 2 in an attempt to improve the reliability of Factors 4, Overt Racist/
Scxist Behaviors, and 5, “Reverse” Discrimination, due to their refatively
low alpha values (.68 and .50, respectively). The general paltern of results
shows the predicted agreement between MEOCS and other instruments.
As predicted, there were significant differences in how males and females,
minorities and whites, and officers and enlisted members viewed the
EOC. Comparisons between RAPS results and MEOCS results also sup-

ported the construct validity of MEOCS.
Based on the Phase 2 effort, a revised MEOCS package was created for

Phase 3, field implementation as a management tool for military com-
manders in the ficld.

PHASE 3

In Phase 3, information from the field validation was used to create a
shorter, more reliable version of MEOCS. Items with the highest factor
loadings were retained, and the factor structure and factor names were
revised to more accurately reflect item content. This revision resulted in
11 primary factors as listed in Table 3.

Method, Results and Discussion

The revised MEOCS consists of 119 items: 50 Equal Opportunity Be-
havior items; 12 Commitment items; 5 Work-Group Effectiveness items,
6 Job Satisfaction items; 27 Modified Racial Attitudes and Perceptions
Survey items; and 19 items addressing demographic background, experi-
ence with discrimination, and overall ratings of EOC. The survey is of-
fered to all Military Services as a service of DEOMI's Research Director-
ate to help military commanders in the field identify strengths and
weaknesses in their organizations. A commander requests the survey
from DEOMI and receives the necessary materials and complete instruc-
tions on sampling and administration. Completed surveys are returned in
sealed envelopes and mailed to DEOMI, where they are analyzed and a
feedback package is prepared for the commander. The commander may
also request a consulting team from DEOMI to help with further analysis
or action planning,.

Responses from the first 850 participants in the operational survey
program were factor-analyzed and reliabilities were computed. Table 3
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TABLE 3
Revised MEOCS Faclor Structure
Faclor No. of ltams Alpha
Equal Opportunity Behaviors*
1. Soxual Harassment 10 .90
and Discrimination
2. Diflerential Command 10 .90
Behaviors
3. Positive EQ Behaviors 10 B4
- 4. Racisy/Sexist Behaviors 8 . .85
5. “Reverse" Discrimination 7 79
Organizalional Elfectivenessa
6. Commitment 12 . .84
7. Work Group Effectiveness 5 .87
8. Job Satisfaction 6 82"

Modilied Racial Atitudes and
Perceptions®

9. Discriminalion Toward 10 g1
Minorilios

10. Racial Separation 5 .81

11. “Reverse’ Discriminalion 5 73

2gach section of the survey was lactor-analyzed separately,

suimnmarizes the results. In addition to the 11 factors, a 12 measure,
Overail EO Climate, is computed. This measure includes two questions
that ask respondents for a global estimate of the EO climate at their
location on a 5-point scale ranging from very poor to very good.

GENERAL DISCUSSION

The development of the MEOCS is a significant step in the continued
progress of the U.S. Military Scrvices toward the goal of equal opportuni-
ty. In the first 6 months that DEOMI affered the survey and consultation
program, 36 commanders requested assistance, As more commanders use
MEOQCS, more in-depth analysis of the relationships between EOC and-
other organizational factors will be conducted. Future rescarch may also
include probability sampling of all Services to establish Service norms for
the MEOCS factors. Informal feedback from the commandérs.using the
survey to the DEOMI staff indicates that the survey is a valuable tool in
helping them pinpoint concerns and develop action plans to improve
organizational functioning and effectiveness. Plans call for continued use
of MEQCS in this manner, giving commanders a chance to be proactive
in anticipating equal opportunity concerns and addressing them through
organizational intervention. As more commanders become aware of the
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service, officials at DEOMI expect increases in requests for the survey
and broader participation by all services. In a time of reduced military
budgets and personnel levels, proactive cfforts to increase cohesion
through better human refations become all the more important.
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ABSTRACT TRANSLATIONS

La construction et initial valide d'un instrument taxer climat égal de
'occasion dans le militaire est décrit. La recherche fut conduite en trois
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phrases: contemple le projet et préliminaire valide 2 la Défense Direction
égale De I'Occasion Institute (DEOMI), Patrick Aviation Base, FL; I'¢-
preuve du champ et ultérie Les services; et révision subséquente et outil
comme la partic d'un continuer {organizational] le service de Fanalyse
pour commandants militaires. Les résultats sont interprétés comme ap-
puyer employer de linstrument, le Militaire Climat Egal De I'Occasion
Contemple (MEOCS), pour I'a eu l'intention du but. (I'extrait de I'ap-
provisionnement de I'auteur)

Construccién e inicial valido de un instrumento tasar clima igual de
ocasién en el militar es descrito. La investigacién fue conducida en tres
fases: disefio de examen estudio y preliminar vélida a la Defensa Instituto
Igual De Direccién De Ocasién (DEOMI), Patrick Aire Base De Fuerza,
FL; examen de campo y m s v Servicios; y revisién subsiguiente y herra-
mienta como parte de un continuar [organizational] servicio de andlisis
por comandantes militares. Resultados son interpretado como apoyar uso
del instrumento, ¢} Militar Examen estudio Igual De Clima De Ocasién
(MEQCS), por ¢l pensé propdsito. (resumen de existencia de autor)
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I.

II.

(CAPTION)

REPORT OF TRIAL JUDGE

Data Concerning Defendant

A. Date of Birth
B. Sex
C. Race
D. Address
E. Length of Time in Community
F. Reputation in Community
G. Family Situation and Background
1. Situation at time of offense (describe defendant's living
situation including marital status and number and age of
children)
2. Family history (describe family history including
pertinent data about parents and siblings)
H. Education
I. Work Record
J. Prior Criminal Record and Institutional History (list any
prior convictions, disposition, and periods of
incarceration)
K. Military History
L. Pertinent Physical or Mental Characteristics or History
M. Other Significant Data About Defendant

Data Concerning Offense
A. Briefly describe facts of offense (including time, place,
and manner of death; weapon, if any; other participants
and nature of participation)
B. Was there any evidence that the defendant was under the
influence of alcohol or drugs at the time of the offense?
If so describe.
C. Did the defendant know the victim prior to the offense?
Yes ... NO..ooeveennn
1. If so, describe relationship.
2. Did the prior relationship in any way precipitate the
offense? If so, explain.
D. Did the victim's behavior in any way provoke the offense?
If so, explain.
E. Data Concerning Victim

1. Name
2. Date of Birth
3. Sex
4. Race

5. Length of time in community
6. Reputation in community
F. Any Other Significant Data About Offense




III.

Iv.

V.

VI.

A. A Plea Entered by Defendant:

Not guilty....; guilty....; not criminally responsible.....

B. Mode of Trial:

Court..... Jury..... .
If there was a jury trial, did defendant challenge the jury
selection or composition? If so, explain.

C. Counsel

1. Name

2. Address

3. Appointed or retained
(If more than one attorney represented defendant, provide
data on each and include stage of proceeding at which the
representation was furnished.)

D. Pre-Trial Publicity -- Did defendant request a mistrial or
a change of venue on the basis of publicity? If so,
explain. Attach copies of any motions made and exhibits
filed.

E. Was defendant charged with other offenses arising out of
the same incident? 1If so, list charges; state whether
they were tried at same proceeding, and give disposition.

Data Concerning Sentencing Proceeding

A. List aggravating circumstance(s) upon which State relied
in the pre-trial notice.

B. Was the proceeding conducted
before same judge as trial? .......
before same jury? cee e ees
If the sentencing proceeding was conducted before a jury
other than the trial jury, did the defendant challenge

the selection or composition of the jury? If so,
explain.
C. Counsel -- If counsel at sentencing was different from

trial counsel, give information requested in III C above.
D. Which aggravating and mitigating circumstances were raised
by the evidence?
E. On which aggravating and mitigating circumstances were the
jury instructed?
F. Sentence imposed: Life imprisonment
Death
Life imprisonment without the
possibility of parole

Chronology

Date of Offense

Arrest

Charge

Notification of intention to seek penalty of death
Trial (guilt/innocence) -- began and ended
Post-trial Motions Disposed of

Sentencing Proceeding -- began and ended

Sentenced Imposed
Recommendation of Trial Court As To Whether Imposition of

Sentence of Death is Justified.




VII. A copy of the Findings and Sentencing Determination made in ‘
this action is attached to and made a part of this report.

CERTIFICATION

I certify that onthe .......... day of ...eevenns eeee, 19....
I sent copies of this report to counsel for the parties for comment
and have attached any comments made by them to this report.
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Race of Inmates Under Sentence of Death & Victims
as existing on November 20, 1996

Race of Race & # of
Name of Defendant Defendant Victims
Anthony Grandison A Cx2
Vernon Evans A same as above
James Perry A Cx1;, Ax2
Clarence Conyers A Ax1
Heath Burch A Cx2
Darris Ware A Ax2
Wallace Ball C Cx1
John Johnson C Cx1
lvan Lovell A Cx1
Alex Clermont A Ax1
Kevin Wiggins A Cx1
Flint Hunt A Cx1
John Booth A Cx2
Kenneth Collins A Cx1
Wesley Baker A Cx1
Steven Oken C Cx1
Eugene Colvin A Cx1

A = African-American
C = Caucasian

Totals:
17 inmates under sentence of death
14 African-American
3 Caucasian
21 victims
16 Caucasian
5 African American

16 crimes

white on white

white on black

black on white

black on black

black on black & white

—_ WOWoOw
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ABSTRACT TRANSLATIONS

La combinaison du déclin de la menace sovidtique ¢t la complexité
technologique croissante vont finalement produire une force militaire
américaine standard et de taille réduite au début du 21eme siecle. Plu-
sicurs scénarios sont présentés sur la maniére dont ces changements vont
influencer les problémes d'opportunités égales dans les forces armées.

Les articles ci-dessous traitent de ce probléme spicifique et examinent
les diverses facettes et les dimensions d’opportunités égales dan les forces
armées A I'aube des années 90. (author-supplied abstract)

La combinacién en la disminucién de amenazas Sovieticas y en el
aumento complejo de la Tecnologia van eventualmente a producir un
decenso en fa coordinacidn y ¢l equilibrio de la milicia Americana al
enfrentar el siglo veinte-uno. Diferentes escenarios son presentados acer-
ca de como estos cambios van a influenciar cl tema de la igualdad dentro
de la milicia. Los siguientes 4rticulos de este tema examinan las varias
pacctas y dimensiones de igualdad dentro de la milicia al entrar en los

90’s. (author-supplied abstract)

Los puntos de vista expresados aqui son aquellos del autor y no necesa-
riamente reflejan los puntos de vistas o politica del departamento de
defensa de Jos Estados Unidos.
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MEASURING EQUAL OPPORTUNITY CLIMATE
IN THE MILITARY ENVIRONMENT

MICKEY R. DANSBY

Defense Equal Opportunity Management Institute

DAN LANDIS
University of Mississippi

ABSTRACT. Construction and initial validation of an instrument to assess equal
opportunity climate in the military are described. The research was conducted in
three phases: survey design and preliminary validation at the Defense Equal
Opportunity Management Institute (DEOMI), Patrick Air Force Base, FL; field
testing and further validation at operational military units from all Military
Services; and subsequent revision and implementation as part of a continuing
organizational analysis service for military commanders. Resulls are interpreted
as supporiing use of the instrumeni, the Military Equal Oppartunity Climate
Survey (MEOCS), for the intended purpose.

Considerable research has been conducted on the climate of organiza-
tions (Forehand & Gilmer, 1964; Litwin & Stringer, 1968; Tagiuri, 1968)
and on aspects of equal opportunity (EO; Fahey & Pati, 1975; Faley,
1982). However, little research has attempted to combine the concepts
and determine what constitutes equal opportunity climate (EQC). Some
have pointed to the impact of civil liberties climate on organizational
outcomes (Scheinfeld & Zalkind, 1987) and the effect of organizational
climate on EO and affirmative action (Sargent, 1978), but the personal
and organizational influences of EO climate remain largely uncxplored.
Furthermore, little is known about the relationship between EOC and
other organizational variables, such as satisfaction, commitment, and
effectiveness.

The impact of EO climate may be extensive in organizations. At the
very least, an “atmosphere of discrimination” serves as a basis for legal
action (under Title VII of the Civil Rights Act of 1964) by individuals
against the organization (Baxter, 1985; Laurent, 1987). Bowers (1975)
found a negative relationship between organizational climate and felt
discrimination; however, work by Parker (1974) and Pecorella (1975) sug-

Reprint tequests should be sent to Dr. Dan Landis, Department of Psychology, University
of Mississippi, University, MS 38677,
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gests that the relationship may be keyed to interpersonal interactions
within particular work groups. Gricsemer (1980) found significant corre-
lations between racial climate and unit effectiveness.

Other rescarchers have demonstrated consistent differences between
racial, gender, and officer/enlisted groups in perceptions of EQ and or--
ganizational climate. Brown, Nordlie, and Thomas (1977) found signifi-
cant differences between whites and blacks in how they viewed the “race
problem” in the Army. Spicher (1980) demonstrated that Air Force'men
perceived a significantly more favorable organizational climate than mili-
tary women; similarly, officers perceived the climate more favorably than
enlisted members. A survey conducted by the Army also showed differ-
ences between minorities and whites and between enlisted members and
officers on items dealing with EO (Soldiers Report IV, 1986).

DEPARTMENT OF DEFENSE
EQUAL OPPORTUNITY INSTITUTE

Concern with equal opportunity (EO) and treatment for minorities and
women in the military provided the impetus for creation of the Defense
Equal Opportunity Management Institute (DEOMI), formerly the Defense
Race Relations Institute (DRRI). DRRI was created by the Department of
Defense in 1971, with a mandate to develop and implement a training
program in racc relations designed to prevent racial unrest, tension, or
conflict from impairing combat readiness and efficiency (Day, 1983; Love-
joy, 1978). The current name (adopted in 1979) reflects a change of focus to
include equal opportunity for women in the military and to emphasize a
shift toward a management-oriented approach to equal opportunity. With
the change came an emphasis on examining institutional discrimination, as
opposed to personal racism or sexism, and organizational management
approaches. DEOMMI's 16-weck resident curriculum consists of a common
core plus special Service-specific programs,

MILITARY EQUAL OPPORTUNITY SURVEYS

Although previous research on climate in military organjzations has
not focusced on the construct of EOC, several rescarchers have attempted
to assess both organizational climate and race relations climate in the
military. Bowers (1975) measured organizational climate variables in the
Navy by using the Survey of Organizations (So0O). In general he found
that “on all measures of organizational climate . . . Navy respondents
were lower than nearly three fourths of civilian respondents.” The find-
ings revealed more felt discrimination among minerities and particularly
blacks, and at the same time showed a negative relationship between felt
discrimination and climate (i.e., the better the climate, the less the felt

“discrimination). In another Navy study, Parker (1974) found almost no
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difference between races in perceptions of organizational climate. Results
indicated that racial composition of the work group was a critical moder-
ator variable of the rclationship between experienced practices and felt
discrimination, Research by Pecorella (1975) indicated that organization-
al climate measures presented patterns of (if anything) perceived “reverse”
discrimination (although objective data, such as advancement and train-
ing opportunities did not). Pecorella also noted that felt personal discrim-
ination scems to be closely ticd to one’s immediate work environment
(particularly to advancement opportunitics and friendly relations with
one’s peers). This research suggests that much of the perception that one
is discriminated against stems from job characteristics (e.g., promotions)
and relations with one’s co-workers.

In surveys by the Army Research Institute {(Brown, Nordlie, & Thom-
as, 1977) there was a notable difference in how the “race problem” was
seen by whites and blacks in the Army. Whites in the Army tended to
accept the proposition that the Army is free from racial discrimination.
Blacks saw the Army as discriminatory. This difference also correlated
with grade. Officers and higher enlisted saw the problems as less serious
than did the lower enlisted grades. The 1972 results were virtvally repli-
cated in 1974, in spite of the existence of an all-volunteer Army and an
increase in black enlisted individuals, In 1978 Hiett and Nordlie, in their
study on unit race relations program in the Army, concluded that despite
the relative absence of overt interracial violence, race-related tensions
persisted,

Most research on climate and race relations in the military has focused
on differences between blacks and whites. That focus has now been ex-
panded to included other racial/ethnic minorities and sexual discrimina-
tion and harassment. In one of the few research efforts in the military
regarding sexual harassment, a survey of 104 Navy women (Reily, 1980),
almost all had experienced sexual harassment in their carcers; lower grade
enlisted women were harassed the most. The data indicated that sexual
harassment negatively affected the attitude of the female service member,
as well as her desire and intent to remain.

It is apparent that the military could benefit from a reliable and valid
measure of EQC. This instrument could be used, along with other data
such as abjective management indices, to effectively assess EOC.,

OBJECTIVES OF PRESENT RESEARCH

The objectives of the present research were to provide a definition of

_EOC, to develop and begin to validate an instrument to measure EOC

that can be used by all Services, and to hypothesize a model that relates
EQC to other organizational variables.

The research was conducted in three phases. In the preliminary phase,

a definition and model of EOC were proposed, and a survey was designed
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to measure the construct. In addition to perceptual measures of equal
opportunity behaviors, the survey included measures of organizational
effectivencss and a number of items from a race relations survey devel-
oped by the Army Research Institute for the Behavioral and Social Sci-
ences in the mid-1970s (Hiett et al., 1978). In the next phase, a revised
version of the survey was field tested (Landis, 1990) at selected sites from
all Military Services. Finally, based on results from the field study, the
survey was further revised and offered to field commanders as a manage-
ment information tool.

PHASE |

In phase 1, the initial survey was developed based on a critical-incident
approach and the definition and model described below.

Method

Definition
For purposes of this research, equal opportunity climate is defined as:

.. . The expectation by individuals that opportunities, responsibilitics, and re-
wards will be accorded on the basis of a person’s abilities, efforts, and contribu-
tions, and not on race, color, sex, religion, or national origin. It is to be empha-
sized that this definition involves the individual's perceptions and may or may not
be based on the actual witnessing of behavior, (Landis, Fisher, & Dansby, 1988, p.

488)

Model of Equal Opportunity Climate

The Landis-Fisher Model (Figure 1) developed in this phase is an
cxpansion of the definition given above. EO Climate is seen as the result
of scveral cognitive operations, which, in turn, have antecedents both in
the person's past history and in events in the outside world. At the same
time, EO Climatc has impact on a number of cognitive and motivational
processes that are part of what may be called “readiness.”

Briefly, the individual comes to the situation with a set of expectations
that arc the result of past experiences and information about the locale.
These expectations involve types of behaviors that will likely occur, and -
they result in a set of perceptual screens that act on the actual behaviors.
Perceptions of equal opportunity behaviors are related to the level of
effort the individual expends in order t0 obtain some kind of reward.
Actual behaviors, both by others and by the individual, meanwhile
engender some kind of response (or lack of response) from the com-
mand. This response is perceived by the individual (filtered by his or her
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cxpectations), and the expectations confirmed or disconfirmed (e.g., that
a particular EO behavior is common or rare in a given locale). Finally, the
locale is categorized as, at the very least, a good or poor EO site. The
catcgorization acts to change the expectations and the process begins
again. )
Thus, EO Climate is essentially an internal process that is relatcd to
perceptions and interpretations of environmental events. As such, the
modecl suggests that command’s responses must be timely and vigorous in
order to change riegative or reinforce positive expectations by personnel.

Sample

The respondents in the first study were the members of DEOMI class 87-2
{51 men, 11 women,; 6 officers, 57 enlisted personnel; 42 Army, 5 Air Force,
14 Navy, 2 undefined; the total is less than the number used for analysis due
to failure of 11 respondents to provide identifying information).

Questionnaire Design

Elicitation of Behaviors. The academic/training staff of DEOMI (n =
20) werc asked to list “Five specific behaviors that would be indicative of
‘poor equal opportunity climate.'” Examples of specific behaviors were
provided. The emphasis was on a definable unit of behavior, not a series
of events spread out over time. Examples of behaviors the staff proposed
included the following: “One of the noncommissioned officers consis-
tently tells jokes about blacks and other minorities” and “a male officer
frcquently touches a female officer but never touches another male offi-
cer.” Over 100 behaviors were provided and examined for spccxfxcnty and

redundancy. The analysis reduced the list to 78.

Importance Ranking. A scparate group of Guard and Reserve person-
nel (n = 50), taking a DEOMI short course, was asked to assign a-rating
from 1-10 to each behavior. The lower end of the scale represented No
importance, while the high cnd was anchored at Of critical importance.
Afler examining the items and the ratings, the number of items was
further reduced to 71.

Design of Response Dimensions. Responses were based on a $-point
scale. For the equal opportunity behaviors part of MEQCS, the responses

were cast as follows:

= There is almost no chance that the behavior occurred.
There is a small chance that the behavior occurred.
There is a moderate chance that the behavior occurred.

1
2
3
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4 = Thereisa reasonably high chance that the behavior occurred,
§ = There is a very high chance that the behavior occurred,

Selection of Items for Measuring Work-Group Effectiveness and
Organizational Commitment. liems for these two sections were taken
from two sources. For Work-Group Effectiveness, 15 (later reduced to 12)
items from the United States Air Force Organizational Assessment Pack-
age (Short, 1985) were selected. These items had high loadings on factors
Jabeled Work-Group Effectiveness and General Organizational Climate.
For Organizational Commitment, 15 (later reduced to 12) items from the
questionnaire designed by Mowday, Steers, and Porter (1979) were select-
ed and rewritten to conform to a military situation.

Development of Situational Scenarios. In order to test the instrument
for discriminant validity, two hypothetical locales were devised. Informa-
tion was provided on each locale along six dimensions taken from the
management indices used by the United States Air Force to assess the
level of human relations climate (Department of the Air Force, Air Force
Pamphlet AFP 30-13, issued January 21, 1985). The locales were de-
scribed on each dimension as having “an above-average rate” or “a signifi-
cant change from the previous year” for the poor EO Climate locale. For
the good locale, the descriptors were “a below-average rate” or “a signifi-
cant reduction from the previous year” on each dimension. The six di-
mensions used were as follows:

a. There is (filled in) percentage of Articles 15 for minorities and for
whites.

b. There is (filled in) percentage of involuntary separations for minor-
ities and for whites.

¢. There is (filled in) percentage of courts-martial for minorities and

for whiltes.
d. Sexual discrimination complaints filed and confirmed are (filled in).
¢. Sexual harassment complaints filed and confirmed are (filled in).
f. There has been (filled in) hate group (like Ku Klux Klan) activities in

this locale.

(An Article 15 is nonjudicial punishment administered by a commander
for relatively minor infractions; involuntary separations are administra-
tive actions in which individuals are separated from the service for the
convenience of the service.)

Experimental Design

Variations of the questionnaires were administered twice to the mem-
bers of DEOMI class 87-2. The purpose of each administration js indicat-
ed below. :
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Administration 1. Lists of the 71 EOC behaviors were given to 74 mem-
bers ol the class. The students were to judge the “chances that the behav-
iar occurred in Lthe non-DEOMI portion of Patrick Air Force Dase during
the past 30 days.” This administration was used to explore the factorial
structure of cach part of the instrument and to assess the reliability of
cach lactor and the total survey.

Administration 2. This was 7 days after the first survey. Again, the
target of Patrick Air Force Base was used; however, the order of the
behaviors was randomiy mixed from the lirst administration. In addition,
half of each group was asked to rate the good locale and halfl the poor
locale on each of the 71 behaviors. A manipulation check was added by
asking at the end of group of the 71 behaviors how “most people at this
locale would rate the equal opportunity climate.” The response was made
on a |-5 scale [rom very poor lo very good. The second administration
was used lo assess test-retest reliabilily and to probe the dlscriminant
validity of the survey. ‘

Results and Discussion

Separate Principal Component Factor Analyses of the 71 equal oppor-
tunity behaviors were performed for each administration of the “Patrick”
and the “good” and “poor” versions. The analyses used unity in the
diagonals and Varimax rotation (oblique rotation failed to converge in 25
iterations).

Reliability Analysis

This analysis used the two administrations of the “Patrick” question-
naire. Cronbach alphas were computed for the total and for factors of
cach administration. In additlon, scores were computed for the lolal and
for factors from each administration. These were correlated over all sub-
jects for an estimate of the test-retest reliability.

Manipulation Check

An Analysis of Variance was used with form number (1 or 2, corre-
sponding to the type of scenario provided) as the grouping variable and
global EOC as the dependent variable.

Effect of Situation on EOC Factors

From the data obtained on the second administration, factor scores
ere computed for each subject within each scenario condition. This g
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slx scofes for each respondent. A Multivariate Analysis of Variance wa
petformed using the six factors as the dependent variables and scenari
(yood or pobr) to group the subjects,

‘*;.3\ FN

’h:'" L
8tructure of Equal Opportunity Behaviors

* Six factors were retained from the Principal Components Analysis
Yhese factors together accounted for 65% of the totai variance wit'
¢igenvalues of 33.68 (47.4%), 3.67(5.2%), 2.77 (3.9%), 2.16 (3.0%), 2.0
(2.8%), and 1.83 (2.6 %), respectively. These six were selected using a scre
line approach. The names assigned to the dimensions were:

Factor {: Overall Concern with Equal Opportunity Issues. {tems de:
Mth both race and sex discrimination, as well as with administratis
Teactlons to sexual harassment. The focus is on-base behavior.

% Factot 2! Differential Behavior by Commanders. Items here deal wi
tomrntanders’ treating minorities differently.

Factor 3: Stereotypes. These items deal with minorities and wome
belng treated in stereotypic fashion (e.g.. females being mistaken f¢
Sectetaries).

" Factor 4: Sexual Role Definition. These items imply that the military
4 man’s job.

Factor 5: Overt Sexual Harassment. ltems deal with superiors usin
their positions to demand sexual favors from subordinates.

Factor 6: Covert Sexval Harassment. These items suggest that a won
an's role is o be decorative and subordinate to a man.

Reliability of Survey

In the first administration, the survey exhibited a high degree of intc
nal consistency. The Cronbach alpha over all items was .98, and for tv
random halves, .96 and .97, respectively, The six scales were also high
reliable (average alpha 0(.90). The correlation between the two halves w
.88. On the second administration, the reliabilities of the six scales we
satisfactory (average alpha of .89). When Uie target was changed to tl
constructed locales, the reliabilities remained quite good (average alp!
of .87).

Manipulation Check

The good and bad scenarios produced the desired effects. The giol
Judgment means for the two scenarios were significantly differc
(F(1, 59) = 63.07, p < .00001) and in the expected directions {Me
(good)} = 3.46, Mean (bad) = 2.62]|.
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Effect of External Conditions on Equal Opportunity Climate

The MANOVA used type of "locale” as the independent variable and
the six scales as critcria. The Multivariate F was significant (Mult
F)(12, 104) = 3.46, p < .0001) as were the univariate tests for five of the
six scales. Qvert Sexual Harassment (Scale 5) was nonsignificant. The
means were all in the expected directions.

These initial results, though based on small numbers of respondents,
were encouraging for further development of MEOCS. It appeared to be
sensitive to changes in the external world, and the preliminary reliabilities

were quite acceptable.

PHASE 2

In the second phase, the MEOCS was revised and subjected to a field
test at selected sites from all Military Services. The revised survey includ-
ed new items designed to measure positive EOCs and a measure of job
satisfaction drawn from the Organizational Asscssment Package (Short,
1985). It was predicted that previously reporied differences in perceptions
of men and women, minorities and whites, and officers and enlisted
members should obtain in a valid measurement of EQ climate. If such
differences were found, they would support the validity of the MEOCS.
Thus, the purpose of Phase 2 was to further develop the factor structure
of MEOCS and to validate the instrument based on these predictions.

Method

Five military sites were initially selected for the validation study, based
on the foilowing criteria: all Military Services (including the Coast
Guard) must be represented; each site must have representative numbers
of female and minority members; the total group must reflect a varicty of
missions and geographic locations; one site must be overseas. An addi- |
tional site was added [rom the Air Force because of its convenience, wide
representation of military women, and suitability for testing administra-
tion procedures. The sites were selected not to be representative of the
Services, but to provide locations where a wide demographic range of
military personnel could be assessed directly in on-site survey administra-
tions and intervicws. ’

Military members at each site were selected according to a purposive
stratified sample reflecting racial/ethnic, gender, and officer or enlisted
categorics. Among the 1,650 respondents, Service representation ranged
from 97 (Coast Guard) to 607 (Air Force). All major combinations (i.e.,
black/white, male/female, and officer/enlisted) were represented by at
least 200 respondents, with the exceptions of white female officers (109),
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black female officers (37), and black male officers (80). The lower inci-
dence of these groups was due to their sparse representation in the Ser-
vices {white women comprise £1.5% of military officers; black women,
1.5%: and black men, 5.1% (Source: Defense Manpower Data Center,
Junc 1989)].

A team of rescarchers reflecting racial/ethnic and gender diversity ad-
ministered the 157-item survey on site in a group sctting. Respondents
rated 88 MEOCS items on a scale of 1 (o 5, according to their estimation
of the likelihood that listed behaviors (critical incidents) may have oc-
curred at their duty location during the last 30 days. The survey package
also included 12 items measuring commitment to the Service, 5 job satis-
faction items, 6 items assessing perccived work-group effectiveness
(sources for these items are described in Landis, Fisher, & Dansby, 1988),
27 items adapted from the Racial Attitudes and Perceptions Survey
(RAPS; Hiett et al., 1978), several demographic items, and global items
asking whether the respondents perceived that they had been victims of
discrimination. After each administration a random sample of the group
was asked to remain and tespond to a structured interview concerning the
rcadability of the survey and its perceived validity for the stated purpose.
Questionnaires and computer-scorable answer sheets were collected by
the researchers after ecach administration.

Results and Discussion

The MEOCS portion of the questionnaire was factor-analyzed using
principal component analysis with varimax rotation. Five primary factors
were identified, accounting for a total of 83.2% of the variance. The
factors are listed in Table 1, along with their psychometric properties.

Table 2 presents a summary of significant factor score differences be-
tween various racial/cthnic, gender, and personnel category groups.

Commitment to the Service scores were higher for whites than for
blacks (F[1, 1623) = 10.78, p < .01); higher for males than for females
(1, 1623) = 5.01, p < .05); and higher for officers than for enlisted
members (F{1, 1623) = 20.92, p < .0001). Officers scored higher than
enlisted members on job satisfaction (F[1, 1623] = 15.85, p < .0001).
Whites rated their work groups higher in effectiveness than did blacks
(F1, 1623] = 10.56, p < .01); officers rated work group effectiveness
higher than enlisted members did (F[1, 1623] = 22.88, p < .0001).

On the RAPS portion, blacks perceived more discrimination against
_minorities than did whites (F[1, 1623] = 369.99, p < .0001); women
perceived more than men (F[1, 1623} = 56.26, p < .0001); and black
officers perceived more than black enlisted, while the reverse was true for
whites (£7(1, 1623] = 12.80, p < .05). On the RAPS “Reverse” Discrimi-
nation factor, males perceived greater occurrence than did females
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TABLE 1
Initlal MEOCS Factor Structure

Factor No. of oms Eigenvalue Alpha
1. Sexual Harassmaent 21 20.93 193
2. Oifferential Command 11 4.85 .90

Bohaviors .
3. Positive EO Behaviors 8 1.85 a7
4. Overt RacistSexist 6 1.54 .68

Behaviors :
5. "Reverse’’ Discrimination 4 1.03 .50

(F1, 1623] = 10.90, p < .001); whitcs perccived more than blacks

(F(1, 1623) = 45.85,

p < .001); and black officers perceived more

than black enlisted personnel, while the reverse was true for whites
(F[1, 1623) = 8.99, p < .01). On a third RAPS factor, males agreed

TABLE 2
Slgniflcant MEOCS Factor Score Differences

Factor

Signillcant Differences

1

Women perceived occurrence ol more sexual harassment
behaviors than did men (F[1, 1623} = 39.62,p <

.0001); blacks perceived greater occurrence than whites (F1,
1623) = 28.39, p < .0001); black alficers perceived greater
occurrence than black enlisted, bul white enlisted perceived
greater accurrence than white officers (F1, 1623] = 8.19,

p < .01).

Women perceived greater occurrence of differential com-
mand EQ behaviors than did men (F[1, 1623) = 21.54,

p < .0001); blacks perceived greater occurrence than whites
(F11, 1623) = 241.78, p < .0001); black officers perceived
greater occurrence than black enfisted, but white enlisted
perceived greater occurrenco than whilo officers (F{1,

1623) = 539,p < .05).

Whites perceived greater occurrence of positive EQ behav-
lors than did blacks (F11, 1623} = 72.37, p < .0001); offi-
cers perceived greater occurrence than enlisted (F[1, 1623]
= 21,11, p < .0001).

Blacks perceived greater occurrence of racist/sexist behav-
iors than did whites (A1, 1623) = 13.81, p < .001); white
enlisted personnel perceived greater occurrence than offi-
cors (F{t, 1623] = 5.17,p < .05).

Males perceived greater occurrence of "'reverse' discrimina-
tion behaviors than did lemales (F1, 1623] = 6.45,p < .01).
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more than females that the races should be kept separate (#[1, 1623] =
10.99, p < .001), and blacks agreed more than whites that the races
should be separated (F{1, 1623] = 10.20, p < .01).

The results from Phase 2 were interpreted to support the use of
MEOCS as a measure of EOC. The psychometric properties were gener-
ally considered acceptable; however, additional items were generated after
Phase 2 in an attempt to improve the reliability of Factors 4, Overt Racist/
Scxist Behaviors, and 5, “Reverse” Discrimination, due to their refatively
low alpha values (.68 and .50, respectively). The general paltern of results
shows the predicted agreement between MEOCS and other instruments.
As predicted, there were significant differences in how males and females,
minorities and whites, and officers and enlisted members viewed the
EOC. Comparisons between RAPS results and MEOCS results also sup-

ported the construct validity of MEOCS.
Based on the Phase 2 effort, a revised MEOCS package was created for

Phase 3, field implementation as a management tool for military com-
manders in the ficld.

PHASE 3

In Phase 3, information from the field validation was used to create a
shorter, more reliable version of MEOCS. Items with the highest factor
loadings were retained, and the factor structure and factor names were
revised to more accurately reflect item content. This revision resulted in
11 primary factors as listed in Table 3.

Method, Results and Discussion

The revised MEOCS consists of 119 items: 50 Equal Opportunity Be-
havior items; 12 Commitment items; 5 Work-Group Effectiveness items,
6 Job Satisfaction items; 27 Modified Racial Attitudes and Perceptions
Survey items; and 19 items addressing demographic background, experi-
ence with discrimination, and overall ratings of EOC. The survey is of-
fered to all Military Services as a service of DEOMI's Research Director-
ate to help military commanders in the field identify strengths and
weaknesses in their organizations. A commander requests the survey
from DEOMI and receives the necessary materials and complete instruc-
tions on sampling and administration. Completed surveys are returned in
sealed envelopes and mailed to DEOMI, where they are analyzed and a
feedback package is prepared for the commander. The commander may
also request a consulting team from DEOMI to help with further analysis
or action planning,.

Responses from the first 850 participants in the operational survey
program were factor-analyzed and reliabilities were computed. Table 3



402 M. R. Dansby and D. Landis

TABLE 3
Revised MEOCS Faclor Structure
Faclor No. of ltams Alpha
Equal Opportunity Behaviors*
1. Soxual Harassment 10 .90
and Discrimination
2. Difterential Command 10 .90
Behaviors
3. Positive EQ Behaviors 10 .84
- 4. Racist/Sexist Behaviors 8 . .85
5. “Reverse” Discrimination 7 79
Organizalional Elfectivenessa
6. Commitment 12 . .84
7. Work Group Effectiveness 5 .87
8. Job Satisfaction 6 82"
Modilied Racial Atitudes and
Perceptions®
9. Digcriminalion Toward 10 91
Minorilios
10. Racial Separation 5 .8t
11. “Reverse” Discriminalion 5 73

2gach section of the survey was lactor-analyzed separately,

sutnmarizes the results. In addition to the 11 factors, a 12 measure,
Overail EO Climate, is computed. This measure includes two questions
that ask respondents for a global estimate of the EO climate at their
location on a 5-point scale ranging from very poor to very good.

GENERAL DISCUSSION

The development of the MEOCS is a significant step in the continued
progress of the U.S. Military Scrvices toward the goal of equal opportuni-
ty. In the first 6 months that DEOMI affered the survey and consultation
program, 36 commanders requested assistance, As more commanders use
MEQCS, more in-depth analysis of the relationships between EOC and-
other organizational factors will be conducted. Future rescarch may also
include probability sampling of all Services to establish Service norms for
the MEOCS factors. Informal feedback from the commandérs.using the
survey to the DEOMI staff indicates that the survey is a valuable tool in
helping them pinpoint concerns and develop action plans to improve
organizational functioning and effectiveness. Plans call for continued use
of MEOQCS in this manner, giving commanders a chance to be proactive
in anticipating equal opportunity concerns and addressing them through
organizational intervention. As more commanders become aware of the
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service, officials at DEOMI expect increases in requests for the survey
and broader participation by all services. In a time of reduced military
budgets and personnel levels, proactive cfforts to increase cohesion
through better human refations become all the more important.
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ABSTRACT TRANSLATIONS

La construction et initial valide d'un instrument taxer climat égal de
I'occasion dans le militaire est déerit. La recherche fut conduite en trois
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phrases: contemple le projet et préliminaire valide 2 la Défense Direction
égale De I'Occasion Institute (DEOMI), Patrick Aviation Base, FL; I'é-
preuve du champ et ultérie Les services; et révision subséquente et I'outil
comme la partic d’un continuer [organizational] le service de Panalyse
pour commandants militaires. Les résultats sont interprétés comme ap-
puyer employer de l'instrument, le Militaire Climat Egal De I'Occasion
Contemple (MEOCS), pour I'a eu l'intention du but. (Fextrait de I'ap-
provisionnement de I'auteur)

Construccién e inicial valido de un instrumento tasar clima igual de
ocasién en el militar es descrito. La investigacién fue conducida en tres
fases: diseiio de examen estudio y preliminar vélida a la Defensa Instituto
Igual De Direccién De Ocasién (DEOMI), Patrick Aire Base De Fuerza,
FL; examen de campo y m s v Servicios; y revisién subsiguiente y herra-
mienta como parte de un continuar [organizational) servicio de andlisis
por comandantes militares. Resultados son interpretado como apoyar uso
del instrumento, ¢} Militar Examen ¢studio Igual De Clima De Ocasién
(MEOCS), por ¢l pensé propdsito. (resumen de existencia de autor)



